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Contrary to the Wood Class’ contention, Los Angeles County Waterworks District No.

40’s (“District No. 40”) Notice of Election for Periodic Payments is timely and proper under

Government Code section 984,1 and a ten-year payment period is appropriate for the award of

attorney fees to the Wood Class counsel.

I. SECTION 984 APPLIES TO CLAIMS FOR MONEY OR DAMAGES AGAINST

GOVERNMENT ENTITIES

California courts have held that the title of California Torts Claims Act applies to claims

for either money or damages against governmental entities. (E.g., B aines P ickwickv.C ity of L os

A ngeles (1999) 72 Cal.App.4th 298, 304 [“Even a cursory review of the statutory scheme makes

it obvious the Legislature did not intend to exempt contract claims from the claims presentation

requirements. With certain exceptions not applicable here, no suit for ‘money or damages’ may

be brought against a local public entity until a written claim therefor has been presented to the

public entity and either has been acted upon or is deemed to have been rejected.”].) “In short,

unless specifically excepted, any action for money or damages, whether sounding in tort, contract

or some other theory, may not be maintained” until the plaintiffs have complied with the Act.

(A lliance Financialv.C ity and C ou nty of San Francisco (1998) 64 Cal.App.4th 635, 642; Gatto

v.C ou nty of Sonoma (2002) 98 Cal.App.4th 744, 763 [“the Legislature intended all claims for

money or damages against a public entity to be governed by the statutory procedure ‘unless

specifically exempted.’”] [quoting Gehman v.Su periorC ou rt(1979) 96 Cal.App.3d 257, 262].)

For that reason, courts have referred to the Act as the “Government Claims Act.” (H artv.C ou nty

of A lameda (1999) 76 Cal.App.4th 766, 774, fn. 2 [“Although this statute is more commonly

known as the California Tort Claims Act, we agree with those courts that have suggested this

label is misleading and have instead adopted the more accurate Government Claims Act

identification.”].)

Here, the Wood Class sought money and damages against District No. 40. In fact, three

of the five Wood Class causes of action are for money or damages. (Supplemental Declaration of

Sarah Christopher Foley (“Foley Suppl. Decl.) at Ex. 3, pp. 15-16 [the Wood Class sought

1 Unless otherwise indicated, all section references are to Government Code.
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“economic and compensatory damages,” “damages from the public entity defendants in the full

amount that will compensate Plaintiff and the Class for past and future takings by those

Defendants and damages for past and future property infringement,” and “costs of this suit,

including reasonable attorneys’ and experts’ fees and other disbursements.”].) The fact that the

Wood Class also sought declaratory and equitable relief does not exempt the Wood Class from

the Government Claims Act. (L oehr, su pra, 147 Cal.App.3d at pp. 1080-81; Gatto,su pra, 98

Cal.App.4th at pp. 762-64.) Nor is it relevant that the only monetary award the Wood Class

obtained is attorney’s fees. (See Gatto,su pra, 98 Cal.App.4th at p. 763 [Government Claims Act

applies even though the attorney’s fees award ($23,700) was disproportionate to the damages

obtained ($1,000)].)

The Wood Class request for attorney fees is a demand for money, and the Government

Claims Act applies to demands for money from local public entities. (A lliance Financial, su pra,

64 Cal.App.4th at p. 642.) The Court awarded attorney fees based on, amongst others, a

contractual theory of recovery.2 (See Foley Decl. at Ex. 1 at p. 7 [“While the PWS contend that

the facts in this case do not provide a basis for an award of fees and costs under CCP 1021.5 and

that neither the Wood Class nor the Willis Class is a prevailing party, at least as to the Wood

Class fees and costs, the court concludes that the PWS are obligated for reasonable fees and costs

based upon the language in the stipulation and as well based upon 1021.5 of the CCP and the

prevailing party doctrine as discussed below.”].)

It is important to note that the Wood Class does not and cannot cite a single authority that

section 984 does not apply to an award for attorneys’ fees.

The Wood Class wrongly interprets L ozada v.C ity and C ou nty of San Francisco (2006)

145 Cal.App.4th 1139, 1160, to suggest that Government Claims Act can never apply to disputes

concerning attorneys’ fees. In L ozada, plaintiff alleged violations of the California Public Safety

Officers’ Procedural Bill of Rights Act (“POBRA”) and sought civil penalties, actual damages,

and attorneys’ fees, in addition to declaratory and injunctive reliefs. The Court of Appeal

2 District No. 40 nevertheless reserves its arguments that (1) Code of Civil Procedure section
1021.5 alone governs the Wood Class’ attorneys’ fee request, and (2) alternatively, a contractual
obligation to pay attorneys fees, if any, only arises if 1021.5 applies.
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affirmed the trial court’s order granting summary of adjudication against plaintiff on the ground

that plaintiff failed to file a claim pursuant to the Government Claims Act. (Id . at p. 1147.)

The L ozada case did not progress beyond a motion for summary adjudication so the issue

of whether a public agency may elect to make periodic payments for an attorneys’ fee award was

not before the court. The issue before the L ozada court was whether a claim for attorneys’ fees,

amongst other claims for money and damages that arise from the same underlying facts, by itself,

triggered claim filing requirements under the Government Tort Claims Act as an initial matter.

Under those facts, the L ozada court held that “the recovery of attorney fees . . . [is] not a separate

item of monetary relief or damages” from plaintiff’s other claims, and “the claim for attorney fees

cuts neither for nor against application of the claim filing requirement as to the action as whole.”

(Id.at p. 1160.)

As the L ozada court noted, “[t]he intent of the [Government Claims Act] is not to expand

the rights of plaintiffs in suits against governmental entities, but to confine potential

governmental liability to rigidly delineated circumstances: immunity is waived only if the various

requirements of the act are satisfied.” (L ozada, su pra, 145 Cal.App.4th at p. 1173 [quoting

TrafficSchoolO nline,Inc.v.C larke (2003) 112 Cal.App.4th 736, 741].) It is neither logical nor

equitable to waive District No. 40’s immunity under the Government Claims Act, and then deny

that such waiver ever existed once District No. 40 elects to make payments under section 984.

Here, the Wood Class sought money and damages from District No. 40, and the Wood

Class action is subject to the Government Claims Act. District No. 40 may elect to make its

payments on a periodic basis because section 984, subdivision (d), applies to monetary claims.

To hold otherwise would contravene the intended purposes of Government Claims Act and

section 984.

II. THE MONETARY THRESHOLD FOR DISTRICT NO. 40’S PERIODIC

PAYMENT ELECTION IS $1,450,000

Section 984, subdivision (d), sets forth a threshold amount that an award against a public

agency must minimally be for the public agency to elect periodic payment. “Effective January 1,

1996, that amount shall be seven hundred twenty-five thousand dollars ($725,000), and thereafter,



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-4-
REPLY IN SUPPORT OF LOS ANGELES COUNTY WATERWORKS DISTRICT NO. 40’S NOTICE OF ELECTION AND

HEARING; SUPPLEMENTAL DECLARATION OF SARAH CHRISTOPHER FOLEY

L
A

W
O

F
F

IC
E

S
O

F
B

E
S

T
B

E
S

T
&

K
R

IE
G

E
R

L
L
P

1
8

1
0

1
V

O
N

K
A

R
M

A
N

A
V

E
N

U
E

,
S

U
IT

E
1

0
0

0
IR

V
IN

E
,
C

A
L
IF

O
R

N
IA

9
2

6
1
2

the seven hundred twenty-five thousand dollar ($725,000) amount shall be increased 5 percent on

January 1 of each year.” (Gov. Code § 984, subd. (d).)

The Wood Class contends that the 5% annual increase in the threshold amount should be

compounded yearly, resulting in a threshold amount of $1,923,640.84. This interpretation of

section 984 contradicts the plain reading of the statute, which does not require the amount to be

compounded. (See In re C orrine W .(2009) 45 Cal.4th 522, 529 [in interpreting statutes, courts

must “begin with the statute’s plain language, as the words the Legislature chose to enact are the

most reliable indicator of its intent”].) A leading treatise similarly concludes that the amount is

not compounded. (Ahart & Paris, California Practice Guide: Enforcing Judgments and Debts

(The Rutter Group 2016) paragraph 6:56.12, page 6A-33 [the threshold is $1,450,000 and is

“calculated by increasing the $725,000 1996 threshold amount by 5%, or $36,250, on January 1

of each year commencing 1997”]3.)

In lieu of applicable legal authority, the Wood Class erroneously contends that District

No. 40 is judicially estopped from asserting that $1,450,000 is the threshold amount because

District No. 40 and certain other public water suppliers previously misapplied the 5% increase

and miscalculated the threshold amount to be higher in their notice of election to make periodic

payments on the Willis Class judgment.

As the Wood Class noted in its opposition, the purpose of the judicial estoppel doctrine is

to “prevent[] fraud on the courts.” (Opposition at 7:20 [quoting M .P erez C o.,Inc.v.B ase C amp

C ondominiu ms A ssn.N o.O ne (2003) 111 Cal.App.4th 456, 463]; see also, Jackson v.C ou nty of

L os A ngeles (1997) 60 Cal. App. 4th 171, 181 [“The doctrine of judicial estoppel, sometimes

referred to as the doctrine of preclusion of inconsistent positions, is invoked to prevent a party

from changing its position over the course of judicial proceedings when such positional changes

have an adverse impact on the judicial process”] [emphasis added] [quoting Ru ssellv.Rolfs (9th

Cir. 1990) 893 F.2d 1033, 1037].) Here, there is no showing that District No. 40 committed a

fraud or is attempting to defraud the Court. Any alleged mathematical calculation of a higher

3 The relevant portion of the treatise is attached hereto as Exhibit 4 to the Supplemental Foley
Declaration.
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threshold by District No. 40 and certain public water suppliers in 2011 did not harm or otherwise

impact the Wood Class. Certainly, District No. 40 certainly did not benefit from any alleged

miscalculation nor was the Court defrauded.

Lastly, District No. 40’s “position” is neither “contrary” to nor “inconsistent” with the

position taken by certain public water suppliers in 2011. In fact, without compounding the annual

increase, the threshold in 2011 would be $1,268,750 – an amount public water suppliers easily

surpassed. Thus, while the calculations of the threshold are different, they would not have

resulted in contrary positions or different results.

III. DISTRICT NO. 40 TIMELY FILED ITS NOTICE OF ELECTION

District No. 40 filed and served its Notice of Election and Hearing on August 12, 2016 –

which is 28 days from date the fee order was served and 56 days from the date the fee order was

entered. (Foley Suppl. Decl. at Ex. 5.) Consequently, District No. 40’s notice is timely. (Rules

of Court, Rule 3.1802, subd. (a).)

IV. THERE IS NO REQUIREMENT THAT DISTRICT NO. 40 ESTABLISH

HARDSHIP IN ORDER TO MAKE PAYMENTS OF ATTORNEYS’FEES OVER

TEN YEARS UNDER SECTION 984

Unlike section 970.6, a showing of hardship is not required for a government entity to

make payments of attorneys’ fees over a period of ten years under section 984. The only

requirement is that the amount owed has to be over a certain dollar threshold. The statute’s

public policy recognizes budgetary constraints that public agencies may have in paying large

judgments. In short, section 984 acknowledges that large judgments are de facto hardships for

government entities, and no other showing is required.

Moreover, any hardship that the Wood Class counsel may claim is mitigated by section

984’s requirement to pay 50 percent of the amount owed as soon as the amounts become due.

(Gov. Code § 984, subd. (d).) Additionally, the Wood Class counsel has settled its attorney fees
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claims with certain other public water supplier, and presumably, received their settlement

payments.4

V. CONCLUSION

For the reasons stated above and in its Notice of Election, District No. 40 respectfully

requests that the Court order periodic payments as detailed in the accompanying proposed order.

Dated: August 31, 2016 BEST BEST & KRIEGER LLP

By:
ERIC L. GARNER
JEFFREY V. DUNN
WENDY Y. WANG
Attorneys for Defendant
LOS ANGELES COUNTY
WATERWORKS DISTRICT NO. 40

4 The Wood Class’ partial settlement in 2014 resulted in an award of $719,892.29 in attorney fees
and $17,037.71 in costs.
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DECLARATION OF SARAH CHRISTOPHER FOLEY

1. I am an attorney at law, licensed to practice in California. I am one of the

attorneys for the Los Angeles County Waterworks District No. 40 (“District No. 40”). I make

this declaration of my own knowledge, and if called as a witness, I could testify competently to

all facts set forth herein.

2. Attached hereto as Exhibit 3 is a true and correct copy of the Wood Class’ First

Amended Class Action Complaint.

3. Attached hereto as Exhibit 4 is a true and correct copy of an excerpt from Ahart &

Paris, California Practice Guide: Enforcing Judgments and Debts (The Rutter Group 2016), with

the relevant provision highlighted.

4. Attached hereto as Exhibit 5 is a true and correct copy of the conformed copy of

District No. 40’s Notice of Election and Hearing.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed August 31, 2016 at New Orleans, LA.

Sarah Christopher Foley
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