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LEXSEE 175 ARIZ. 382 AT 394

In re the GENERAL ADJUDICATION OF ALL RIGHTS TO USE WATER IN the
GILA RIVER SYSTEM AND SOURCE

Nos. WC-90-0001-1R, WC-%0-0001-IR, WC-90-0002-IR, WC-90-0003-TR, WC-90-
0004-IR, WC-90-0005-1R, WC-90-0006-IR, WC-90-0007-IR, WC-79-0001, WC-79-
0002, WC-79-0003, WC-79-0004

Supreme Court of Arizona

175 Arviz. 382; 857 P.2d 1236; 1993 Aviz. LEXIS 60; 144 Ariz. Adv. Rep. 17

July 27, 1993

SUBSEQUENT HISTORY: Related proceeding at San
Carlos Apache Tribe v. Superior Court, 193 Ariz. 195,
972 P.2d 179, 1999 Ariz. LEXIS 5 (Ariz., 1999}

Appeal after remand at Jn re General Adjudication of All
Rights to Use Water in the Gila River Sys. & Source, 198
Ariz. 330, 9 P.3d 1069, 2000 Ariz. LEXIS 94 (driz,
2000)

PRIOR HISTORY: [***¥1] Maricopa County Nos.
W-1, W-2, W-3, W-4 (Consolidated)

In re General Adjudication of All Rights to Use Water in
the Gila River Sys. & Sowrce, 171 Ariz. 230, 830 P.2d
442, 1992 Ariz. LEXIS 25 (Ariz., 1992)

DISPOSITION: REMANDED

CASE SUMMARY:

PROCEDURAIL POSTURE: After hearings to deter-
mine whether underground water was to be included in a
river system and source, appellant cities filed an inter-
locutory appeal in a trial court in Maricopa County (Ari-
zona) asking the trial court to exclude groundwater from
the adjudication. The trial court issued an order stating
that groundwater was included in the river system and
source if it was a stream's subflow. The cities appealed.

OVERVIEW: Cities and others filed an action under
Ariz. Rev. Stat. § 45-251 et seq. to determine the extent
and priority of the rights of all persons to use water in a
river system and source. Hearings were held on the rela-
tionship between surface water and percolating ground-

water. Following the hearings, the cities filed a motion
asking the trial court to exclude groundwater from the
adjudication. The trial court issued an order stating that
the 50 percent/90 day rule stating that percolating under-
ground water was appropriable if the volume of stream
depletion reached 50 percent or more of the total volume
pumped during 90 days of continuous pumping. On ap-
peal, the court held that the 50 percent/90 day rule did
not apply because it was inconsistent with prior case law
which held that percolating groundwater was not subject
to appropriation.

OUTCOME: The court vacated the trial court's order in
part and remanded the case,

LexisNexis(R) Headnotes

Governments > State & Territorial Governments > Wa-
ter Rights

Real Praperty Law > Water Rights > Beneficial Use
[HN1] See Ariz. Rev. Stat. § 45-141(4).

Governments > State & Territorial Governments > Wa-
ter Rights

[HN2] The purpose of a general stream adjudication un-
der title 45 of Arizona Revised Statutes is to determine
the rights of all persons to use the waters of a river sys-
tem and source. 4riz. Rev. Stat. § 45-232(4). "River sys-
tem and source" is defined as afl water appropriable un-
der Ariz. Rev. Stat. § 45-141 and all water subject to
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claims based upon federal law. Ariz. Rev. Stat. § 45-
- 2514).

COUNSEL: Jennings, Strouss & Salmon by M. Bryon
Lewis, John B. Weldon, Jr., Lisa M. McKnight and
Stephen E. Crofton, Phoenix, for Salt River Project, Salt
River Valley Water Users' Ass'n.

John D. Leshy and Dale E. Pontius, Washington, District
of Columbia, for the Nature Conservancy.

O'Connor, Cavanagh, Anderson, Westover, Xill-
ingsworth & Beshears by Ralph E. Hunsaker, Phoenix,
for Church of Jesus Christ of Latter Day Saints; and Pea-
body Coal Co., amicus curiae.

John S. Schaper, Phoenix, for Buckeye Irr. Co. and
Buckeye Water Conservation & Drainage Dist.

Alicia F. Tocco, Phoenix, for Vanosdell Farms.

Roderick G. McDougall, Phoenix City Atty. by M.
James Callahan and Katherine Ott Verburg, Phoenix, for
City of Phoenix.

Snell & Wilmer by Robert B. Hoffman and Carlos D.
Ronstadt, Phoenix, for Arizona Public Service Co.,
Magma Copper Co., and Farmers Inv. Co.

Shiela B. Schmidt, Phoenix, for Arizona Public Service
Co.

Fennemore Craig, P.C. by James W. Johnson and Lauren
J. Caster, Phoenix, for Cyprus Christmas Min. Co., Cy-
prus Miami Min. Co., Cyprus Pima Min. Co., Cyprus
Sierrita Min. Co., and Cyprus Twin Buttes Min. Co.

Ellis, Baker [***2] & Porter, P.C. by William D. Baker,
Tercsa H. Foster and Paul R. Orme, Phoenix, for Cent,
Arizona Irr. & Drainage Dist., Maricopa-Stanfield Irr. &
Drainage Dist., New Magma Irrigation & Drainage Dist.

Brown & Brown by David Albert Brown, Saint Johns,
for Little Colorado Water Ass'n, amicus curiae,

Frederick S. Dean, Tucson City Atty. by Frederick S.
Dean and Loretta Humphrey, Tucson, for City of Tuc-
son.

Ryley, Carlock & Applewhite, P.A. by George Read
Carlock, Michael J. Brophy, Sheryl A. Taylor and Barry
R. Sanders, Phoenix, for Roosevelt Water Conservation
Dist.

Quarles & Brady & Fannin by William H. Anger and
Daniel L. Muchow, Phoenix, for Cities of Chandler,
Glendale, Mesa and Scottsdale,

Apker, Apker, Haggard & Kurtz by Burton M. Apker,
Jerry L. Haggard and Gerrie Apker Kurtz, Phoenix, for
Asarco Inc. and Phelps Dodge Corp.

Steptoe & Johnson by Bruce Babbitt, Monica L. Goebel,
Steven M. Hoffman and David J. Bodney, Phoenix, for
Verde Valley Claimants.

United States Dept. of Justice by Gary B. Randall, Ste-
ven E. Carroll, Robert L. Klarquist, F. Patrick Barry,
Dirk D. Snel and William H. Swan, Washington, District
of Columbia, for the U.S.

Burch & Cracchiolo, P.A. by Edwin C. Bull [***3] and
Daryl D. Manhart, Phoenix, for Roosevelt Irr, Dist.

Grant Woods, Atty. Gen. by Joseph E. Clifford, III,
Carol L. Sacks and Cynthia M. Chandley, Phoenix, for
State of Arizona.

Cox and Cox by Alfred S. Cox, Z. Simpson Cox, and
Alan J. Cox, Phoenix and Rodney B. Lewis, Sacaton, for
Gila River Indian Community and Silas Kisto.

Lewis and Roca by Tom Galbraith and Paul D. Ells-
worth, Phoenix, for Paloma Inv. Ltd. Partnership.

David R. Merkel, Tempe City Atty. by Karen S. Gay-
lord, Tempe, for City of Tempe.

Perry, Pierson & Kolsrud by Mark S. Sifferman, Phoe-
nix, for Tenneco West, Inc. and Tenneco Arizona Prop-
erties Corp.

Greene, Meyer & McElroy by Scott McElroy, Boulder,
Colorado, for the Navajo Nation.

Kimball & Curry, P.C. by Dalva L. Moellenberg and D.
Lee Decker, Phoenix, for Apache Nitrogen Products, Inc.
and Arizona Rock Products Ass'n, amicus curiae.

Douglas C. Nelson, Phoenix, for Gila Bend-Dendora
Valley Water Users Ass'n.

Jennele Morris O'Hair, Casa Grande, for Cities of Ben-
son and Sierra Vista, and Town of Mammoth,

Riney B. Salmon, IT and Augustine Jimenez, I1I, Phoe-
nix, for Maricopa County Mun. Water Conservation
Dist. and San Carlos Irr. & Drainage Dist.
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Sparks & Siler by [***4] Joe P. Sparks, Kevin T. Te-
han, and John H. Ryley, Scottsdale, for San Carlos
Apache Tribe of Arizona, Tonto Apache Tribe, Yavapai
Apache Indian Community, and Camp Verde Reserva-
tion.

Meyer, Hendricks, Victor, Osborn & Maledon by Lee H.
Storey and Jay I. Moyes, Phoenix, for Rio Rico Proper-
ties, Inc.

Martinez & Curtis, P.C. by William P. Sullivan and Mi-
chael A. Curtis, Phoenix, for Town of Wickenburg,
Town of Gilbert, Cortaro-Marana Irr. Dist., Pima
County, Arizona, Cortaro Water Users' Ass'n, Bella Vista
Water Co., Inc., Bella Vista Ranches Ltd. Partnership,
and Valencia Water Co., Inc.

Pamela L. Vining and Beus, Gilbert & Morrill by Lisa
M. Martin, Phoenix, for represented claimants,

Sonosky, Chambers & Sachse by Harry R. Sachse and
William R. Perry, Washington, District of Columbia, and
Office of the Gen. Counsel by Michael P. O'Connell,
Kykotsmovi, for the Hopi Tribe, amicus curiae.

JUDGES: En Banc. Feldman, Chief Justice. Moeller,
V.C.I., Corcoran and Zlaket, JJ., and William E. Druke,
Court of Appeals Chief Judge, concur. Martone, J., did
not participate in the determination of this matter; pursu-
ant to Ariz. Const, art. VI, § 3, the Honorable William E.
Druke, Chief Judge of Division [***5] Two, Arizona
Court of Appeals, was designated to sit in his stead.

OPINION BY: FELDMAN

OPINION
[*384] [**1238] OPINION

This appeal presents the second of six issues ac-
cepted for interlocutory review on December 11, 1991,
We decide today whether the trial court erred in adopting
a test to determine whether the underground water
known as subflow is appropriable under 4.R.S. § 45-141.
We have jurisdiction pursuant to 4.R.S. § 45-252 and
Ariz. Const, art. 6, § 5(3).

FACTS AND PROCEDURAL HISTORY

This case is a consolidated general adjudication
brought under 4.R.S. § 45-251 et seq. to determine the
extent and priority of the rights of all persons to use wa-
ter in the Gila River system and source. For the full pro-
cedural history of the case, see Arizona v. San Carlos
Apache Tribe of Arizona, 463 U.S. 545, 103 S. Ct. 3201,
77 L.Ed.2d 837 (1983); United States v. Superior Court,
144 Ariz. 265, 270-71, 697 P.2d 658, 663-64 (1983), In

re Righis to the Use of the Gila River, 171 Ariz. 230,
232-33, 830 P.2d 442, 444-45 (1992). For the present
opinion, [***6] the relevant facts are brief.

For five days in October 1987, the trial court held
hearings on the relationship between surface water and
groundwater. [*385] [**1239] Hydrologists and hy-
drological engineers testified and submitted reports on
the relation between ground and surface water in general,
and in the San Pedro and Santa Cruz watersheds in par-
ticular, The hearings were for the general education of
all parties and the court, but the material adduced at the
hearing was to be considered evidence on which the
court could rely when appropriate.

Following the hearings, several cities ' filed a Mo-
tion to Exclude Wells From the General Adjudication,
asking the trial court to exclude from the adjudication all
wells pumping percolating groundwater, and to include
only those wells pumping surface flow and subsurface
flow, within the meaning of Maricopa County Municipal
Water Conservation District No. One v. Southwest Cot-
ton Co., 39 Ariz. 65, 4 P.2d 369 (1931) ("Southwest Cot-
ton"). The trial court decided to use the cities' motion,
and the information developed at the hearings, as a vehi-
cle to resolve several surface water and [***7] ground-
water issues. Thus, in Jarmary 1988, the trial court or-
dered the parties to brief eight specific questions it be-
lieved it could decide as a matter of law based on the
evidence adduced at the October 1987 hearings. In May
1988, the trial court heard argument and in September it
issued its order answering those questions,

1 Those cities were Chandler, Tempe, Mesa,
Scottsdale, Glendale, Peoria, Goodyear, Casa
Grande, Avondale, Nogales, and Prescott,

One of the eight questions the trial court answered in
its September order was:

Is ground water included within the
phrase "river system and source” as it is
used in A.R.S. §§ 45-141 and 45-251¢4),
and if so, to what extent is it included? 2

The trial court concluded that underground water is in-
cluded in the river system and source if it is a stream's
subflow, as that term is used in Southwest Cotton. The
effect of this ruling was to declare that groundwater
pumpers extracting water within the court's definition of
"subflow" were diverting water appropriable [*¥%g]
under A.R.S., § 45-141(A). Therefore, their rights to that
water would depend on the priority of their appropria-
tion, rather than on an owner's right to remove water
percolating under the surface of the owner's land.
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2 ARS. §45-141(4) reads:

[HN1] The waters of all sources,
flowing in streams, canyons, ra-
vines or other natural channels, or
in definite underground channels,
whether perennial or intermittent,
flood, waste or surplus water, and
of lakes, ponds and springs on the
surface, belong to the public and
are subject to appropriation and
beneficial use as provided in this
chapter.

The court then concluded that certain wells with-
drawing water from the younger alluvium of a stream
basin should be presumed to be pumping appropriable
subflow. The court instructed the Department of Water
Resources {("DWR") to designate such wells in its hydro-
graphic survey reports * as pumping appropriable sub-
flow if:

As to wells located in or close to that
younger alluvium, the volume of stream
depletion would reach 50% or more
[***0] of the total volume pumped dur-
ing one growing season for agricultural
wells or during a typical cycle of pump-

-age for industrial, municipal, mining, or

other uses, assuming in all instances and
for all types of use that the period of
withdrawal is equivalent to 90 days of
continuous pumping for purposes of tech-
nical calculation.

The court acknowledged that this test (the "50%/90 day
rule") appeared to be somewhat arbitrary but explained it
was essential for use in instructing DWR in the prepara-
tion of its hydrographic survey reports. Well owners
would be allowed to prove that their wells were not
pumping subflow at the time of their evidentiary hearing.

3 These hydrographic survey reports are to be
prepared by DWR pursuant to A R.S. § 45-256 as
part of its role as technical advisor to the trial
court.

Many parties sought review of this ruling pursuant
to this court's Special Procedural Order Providing for
Interlocutory Appeals and Certifications, filed September
26, 1989. We granted review and framed the issue
[***10] as follows:

[*386] [**1240] Did the trial court
err in adopting its 50%/90 day test for de-
termining whether underground water is
"appropriable” under A.R.S. § 45-1417

THE ISSUE

This issue arises from the way Arizona water law
has developed from territorial days. Those seeking a
detailed history of the evolution of Arizona water law,
going back to the organization of the Arizona Territory,
are referred to John D. Leshy & James Belanger, Arizona
Law Where Ground and Surface Water Meet, 20 Ariz.
St.L.J. 657 (1988). As will be seen below, rights associ-
ated with water found in lakes, ponds, and flowing
streams -- surface water -- have been governed by the
doctrine of prior appropriation. This doctrine developed
in the western part of the country where the common law
riparian rights doctrine was unsuited to prevailing arid
conditions. On the other hand, underground water has
been governed by the traditional common law notion that
water percolating generally through the soil belongs to
the overlying landowner, as limited by the doctrine of
reasonable use, Id.

This bifurcated system of water rights was not
unique to Arizona. It was typical [***11] of western
states until around the turn of the twentieth century. At
that time, scientific investigation was revealing that most
underground water is hydraulically connected to surface
water. As scientific knowledge progressed, most states
revised their water laws to provide for unitary manage-
ment of hydraulically connected underground and sur-
face water. Arizona, however, did not, and continues to
adhere to a bifurcated system of water rights, with com-~
pelling implications for general stream adjudications. fd.

[HN2] The purpose of a general stream adjudication
under title 45 is to determine the rights of all persons to
use the waters of a river system and source. A.R.S. § 45-
252(4). "River system and source" is defined as "all
water appropriable under [4.R.S.] § 45-141 and all water
subject to claims based upon federal law.” A.R.S. § 43-
251(4). Thus, basic to this case is the extent to which
water pumped from wells must be treated as appropriable
under § 45-141 or, conversely, as groundwater excluded
from the legal rules applying to prior appropriation. The
need to resolve the question early in the proceeding im-
pelled us to grant review.

HISTORICAL PERSPECTIVE

We start with [*#¥12] Southwest Cotton, this court's
early and most important attempt to enunciate the rela-
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tive rights of groundwater and surface water users. The
court's comment in that case applies to the present dis-
pute;

The case is one of the most important
which has ever come before this court, in-
volving as it does not only property inter-
ests of [great] value . . . but also a declara-
tion of legal principles which will in all
probability determine and govern to a
great extent the course of future . . . de-
velopment within the arid regions of Ari-
zona. The real question involved is the
law applicable to the relative rights to the
ownership and use of the subterranean
walers of the state as against those of the
surface waters.

39 Ariz. at 71, 4 P.2d at 372,

Southwest Cotton involved a suit by Southwest Cot-
ton Company and others ("Southwest Cotton") against
Maricopa County Municipal Water Conservation District
No. 1 and others ("Conservation District"). Southwest
Cotton owned a large tract of land west of Phoenix. It
drilled almost one hundred wells in and around the Agua
Fria River bed * to irrigate 19,000 acres. In 1925, plans
for a dam on [***13] the Agua Fria River upstream of
Southwest Cotton's development matured, and the Con-
servation District floated bonds to finance the project.
Southwest Cotton sued to enjoin the project, fearing that
the upstream [*387] [**1241] dam would prevent wa-
ter from reaching the downstream wells.

4  The Agua Fria River flowed only intermit-
tently. Southwest Cotton's wells were located in
an area roughly ten miles wide and twenty miles
long. Some were in the river bed, and others
ranged from a few feet to six miles from the river.

In the trial court, Southwest Cotton argued that the
water it pumped was subject to appropriation under the
predecessor of A.R.S. § 45-141(4). * The trial court ruled
for Southwest Cotton, holding that the water was appro-
priable as water flowing in definite underground chan-
nels.

5 Southwest Cotton also claimed rights to a sur-
face diversion in connection with a tunnel and
canal system at what was known as the Marinette
heading.

[*#*14] On appeal, Southwest Cotton advanced
three theories: (1) percolating underground water was
appropriable; (2) water running in underground channels
was appropriable; and (3) subflow of the Agua Fria River

was appropriable. This court decided to treat all issues as
matters of first impression. First, it addressed Southwest
Cotton's claim that percolating groundwater is appropri-
able. At the time of Southwest Cotion, percolating water
was defined generally as water that passes through the
ground and does not form part of a body of water or a
water course. 2 Clesson S. Kinney, The Law of Irriga-
tion and Water Rights § 1188, at 2152 (2d ed. 1912). It
was further classified with reference to the streams or
other bodies of water to which it was tributary, "Diffused
percolations" were not tributary to any definite surface or
underground stream or body of water, Jd. "Percolating
waters tributary to surface water" were, as the name im-
plies, "waters which infiltrate their way through the ad-
joining ground to some surface water course or other
body of surface water." Id. § 1193, at 2162,

The Southwest Cotton court examined Arizona stat-
utes from 1864 and its previous decisions [*¥*15] and
reaffirmed its prior holding that percolating subterranean
water was not subject to appropriation. 39 Ariz. ar 64, 4
P.2d at 376. Language in the opinion makes it clear that
the court meant that all percolating water, however clas-
sified, was not subject to appropriation. While distin-
guishing certain California cases on which Southwest
Cotton relied, the court stated:

Whether [the water underlying South-
west Cotton's land] be diffused percola-
tions in the common law sense of the term

. ., or whether it be percolating waters
whose extraction will tap other waters, . . .
is immaterial in this instance, for neither
class is subject to appropriation under the
law of Arizona.

Id. at 100, 4 P.2d at 382. ¢

6 Any decision as to what law applied to perco-
lating water was left for another day. Id, af 83-
84, 4 P.2d at 376. That day arrived more than
twenty years later. See Bristor v. Cheatham, 75
Ariz. 227, 255 P.2d 173 (1953), which estab-
lished the right of the surface owner to reasonable
use of the water percolating under his property.

[¥**16] The court also addressed Southwest Cot-
ton's argument that its water came from underground
streams. The court rejected that argument because there
was insufficient evidence to show that Southwest Cot-
ton's wells tapped underground channels with known and
definite banks from which Arizona law allowed appro-
priations. Id. at 95, 4 P.2d at 380.

I's
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Finally, the court addressed the argument that
Southwest Cotton was pumping appropriable subflow of
the Agua Fria River. The court defined "subflow" as

those waters which slowly find their
way through the sand and gravel consti-
tuting the bed of the stream, or the lands
under or immediately adjacent to the
stream, and are themselves a part of the
surface stream.

Id. at 96, 4 P.2d at 380,
In almost all cases the so-called subflow
is found within, or immediately adjacent
to, the bed of the surface stream itself.

Id at 97, 4 P.2d at 381.

Subflow "physically . . . constitutefs] a part of the
surface stream itself, and [is] simply incidental thereto.”
Id. at 96, 4 P.2d at 380. It is subject to the same rules of
appropriation as the surface stream itself. Id. ar 97, 4
P.2d at 380-81.

[*388] [**1242] The court [***17] set forth a
test for determining whether underground water is ap-
propriable subflow. First, it wrote:

The best test which can be applied to
determine whether underground waters
are as a matter of fact and law part of the
surface stream is that there cannot be any
abstraction of the water of the underflow
without abstracting a corresponding
amount from the surface stream, for the
reason that the water from the surface
stream must necessarily fill the loose, po-
rous material of its bed to the point of
complete saturation before there can be
any surface flow.

Id. at 96, 4 P.2d at 380 (emphasis added).

In the next paragraph, the court wrote:

Not only does [subflow] move along the
course of the river, but it percolates from
its banks from side to side, and the more
abundant the surface water the further will
it reach in its percolations on each side.
But, considered as strictly a part of the
stream, the test is always the same: Does
drawing off the subsurface water tend to
diminish appreciably and directly the flow

of the surface stream? If it does, it is sub-
flow, and subject to the same rules of ap-
propriation as the surface stream itself; if
it does not, then, [***18] although it
may originally come from the waters of
such stream, it is not, strictly speaking, a
part thereof, but is subject to the rules ap-
plying to percolating waters. '

Id. at 96-97, 4 P.2d at 380-81 (emphasis in original).

Concluding that there was no evidence that South-
west Cotton's pumping directly or appreciably dimin-
ished the flow of the river, the court reversed and re-
manded the case for a new trial. 7d, at 99, 106, 4 P.2d at
381, 384.

Until Bristor v. Cheatham, 73 Ariz. 228, 240 P.2d
185 (1952} ("Bristor I'"), this court consistently applied
Southwest Cotton's rule that percolating groundwater is
not subject to appropriation. In Bristor I, the court held
by a 3-2 margin that percolating water was subject to
appropriation. The court granted rehearing, however, and
fourteen months later reversed itself by a 3-2 margin. In
Bristor v. Cheathain, 75 Ariz. 227, 255 P.2d 173 (1953)
("Bristor II"), the majority reaffirmed our prior holdings
that percolating water is not subject to appropriation.
Arizona's courts have followed Bristor Il to this day.

DISCUSSION

~ [***19] The parties in this appeal generally agree
that Southwest Cotion is at the heart of the issue before
us. One group argues that Southwest Cotton's concept of
subflow is narrow, and that the 50%/90 day rule is too
broad, because it includes wells that pump underground
water not appropriable under A.R.S. § 45-141(4). An-
other group argues that Southwest Cotton's concept of
subflow is broad, and that the 50%/90 rule is too narrow,
because it fails to include all wells that pump appropri-
able subflow. The third group argues that the trial court
was correct. Although it seems to agree that the 50%/90
day rule is not faithful to Southwest Cotton, the third
group contends that the trial court's order should not be
disturbed because it merely creates a rebuttable presump-
tion. We address this argument first.

A, The presumption

The 50%/90 day rule was formulated to instruct
DWR in the preparation of hydrographic survey reports,
and merely creates a rebuttable presumption that wells
meeting the test are pumping subflow. Nonetheless, if
the test is defective, its use would adversely affect the
adjudication. It would plant errors in every hydrographic
survey report, which [¥**¥20] would have to be litigated
according to the procedures set out in the Rules for Pro-
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ceedings Before the Special Master, Rules 6.00-16.00.
This would cxacerbate an already lengthy and costly
process. Perhaps even more significantly, use of a
flawed test for identifying wells pumping subflow could
cause significant injustice. Many surface owners unable
to mount a challenge could effectively lose their right to
pump percolating groundwater, simply because their
wells were improperly presumed to be pumping [*389]
[**1243] appropriable subflow. Considering the time,
expense, and importance of accurate hydrographic sur-
vey reports, and the complex lawsuits over their correct-
ness, it would be a senseless waste to use a flawed pre-
sumption for identifying wells pumping subflow.

B. Applying the rule of Southwest Cotton
1. Stare decisis

We now determine whether the trial court's 50%/90
day rule accurately reflects Southwest Cotton's subflow
rationale. We perceive our role as interpreting: Southwest
Cotton, not refining, revising, correcting, or improving it.
We believe it is too late to change or overrule the case.
More than six decades have passed since Southwest
[**%*21] Cotton was decided. The Arizona legislature
has erected statutory frameworks for regulating surface
water and groundwater based on Southwest Cotton. Ari-
zona's agricultural, industrial, mining, and urban interests
have accommodated themselves to those frameworks.
Southwest Cotton has been part of the constant backdrop
for vast investments, the founding and growth of towns
and cities, and the lives of our people. Of course, this
court is not absolutely bound by stare decisis and may
change judge-made law, especially when the need for
change is apparent, the error or confusion in previous
decisions is evident, and change is possible without caus-
ing significant damage. We have done so in the recent
past. See Wiley v, Industrial Commission, 174 Ariz. 94,
847 P.2d 593 (1993). We do not do so lightly, however,
or in the absence of compelling reasons. State v. Huerta,
175 Ariz. 262, 855 P.2d 776 (1993); ¢f State v. Larg,
171 Ariz. 282, 285, 830 P.2d 803, 806 (1992).

If this principle applies to ordinary cases, it must be
applied with [***22] particular care when the prospec-
tive effect of change threatens important vested rights
and may affect every Arizonan's well-being. Thus, even
though Southwest Cotton may be based on an under-
standing of hydrology less precise than current theories,
it would be inappropriate to undo that which has been
done in the past. Instead, we will attempt only to resolve
as best we can the ambiguities and uncertainties left by
that decision. Given the inexact nature of the "direct and
appreciable diminution" test laid down by Southwest
Cotton, that in itself is no small task.

2. Application

Those who argue that the 50%/90 day rule is too
narrow suggest that Southwest Cotton's test is very
broad. They argue that pumping underground water
from a tributary aquifer 7 causes direct stream depletion,
either by intercepting water that otherwise would reach
the stream or by dewatering an area, thereby inducing
water to flow from the stream to fill the void. Such de-
pletion is "appreciable," the argument goes, if it is
"[c]apable of being estimated . . . or recognized . . .[;]
perceptible." Citing Oxford English Dictionary (2d ed.
1989). These parties contend that any well pumping
[***23] from a tributary aquifer is pumping subflow if it
causes any measurable stream depletion in a period of
one or more decades. ® Viewed outside the context in
which the Southwest Cotton test was formulated, that
interpretation is plausible, Viewed in context, however,
it clearly is too expansive from both geographical and
time standpoints.

7 A tributary aquifer is an aquifer having a di-
rect hydraulic connection with a stream or with
another aquifer that has such a connection.

8 The lead brief for those arguing that the test is
too narrow suggests a period of ten years. The
brief filed by the Nature Conservancy suggests a
period of forty years. Both briefs allow for ex-
clusion of wells that pump de minimis amounts
of water or that have de minimis impact on sur-
face streams.

When Southwest Cotton was decided, subflow was a
well known water law concept. The primary authority
on which the Southwest Cotion court relied concerning
subflow was 2 Kinney, supra § 1161. Kinney addressed
the concept of [***24] subflow in Chapter 60, entitled
"Subterranean Water Courses." He subdivided subterra-
nean water courses into two general categories, [*390]
[**1244] known and unknown. Known subterranean
water courses were those in which the channel had been
identified. Unknown courses were those in which the
channel had not been identified. Id § 1155, at 2098-99.
Known subterranean water courses were further subdi-
vided into independent or dependent. Independent
courses were those that flowed "independent of the influ-
ence of any surface streams." Id. § 1156, at 2100, De-
pendent courses were "waters . . . dependent for their
supply upon the surface streams, or are the ‘underflow,'
'sub-surface flow,' 'subflow,' or 'undercurrent,' as they are
at times called, of surface streams." Id. § 1161, at 2106.
Kinney's definition of subflow was the one used in
Southwest Cotton. See 39 Ariz. at 96, 4 P.2d at 380.°

9 See also Black's Law Dictionary 1425 (6th ed.
1990}, defining "subflow" as "[t]hose waters
which slowly find their way through sand or
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gravel constituting bed of a stream, or lands un-
der or immediately adjacent to [a] stream.”

[***25] Kinney specifically discussed subflow in
the context of intermittent streams, such as the Agua Fria
River, at issue in Southwest Cotion. He explained that a
large volume of water flows through the sand and gravel
underlying most streams in arid regions. During dry
seasons, the, surface of these streams may be dry, but
water flows underneath the surface. This underground
water is not a separate underground stream but still a part
of the surface stream. 2 Kinney, supra § 1161, at 2106-
10.  Furthermore, speaking again about intermittent
streams, Kinney wrote:

[Waters, in order to constitute the un-
derground flow of surface streams, must
be connected with the stream and sirictly
confined to the river bottom and moving
underground, as was stated in a California
case, "in connection with it, and a course
with & space reasonably well defined." In
other words, the water must be within the
bed of the surface stream itself. Other-
wise such underground waters must be
classified with percolating waters, herein-
after discussed.

Id. § 1161, at 2110 (footnotes omitted).

In his later discussion of percolating water, Kinney
wrote:

Our second class of percolating waters
we will [***26] define as those waters
which infiltrate their way through the ad-
joining ground to some surface water
course or other body of surface water.

Id. § 1193, at 2162 (footnote omitted). Kinney described
what the parties in this case have referred to as tributary
groundwater. He pointedly distinguished tributary
groundwater from subflow:
[Percolating waters tributary to surface

waters] differ from the underflow of sur-

face streams in the fact that they have not

yet reached the channels of the water

courses fo which they are iributary; while,

upon the other hand, the underflow of sur-

face streams have reached these channels

and are therefore dealt with as component

parts of such streams.

Id. (footnote omitted).

Thus, Kinney defined subflow narrowly and specifi-
cally distinguished it from tributary groundwater. It is
clear that we adopted that narrow definition in Southwest
Cotton. The court's discussion of subflow, 39 Ariz. at
96-97, 4 P.2d at 380-81, is a virtual paraphrase of large
portions of Kinney's discussion in § 1161, at 2106-10.
Furthermore, in its answering brief Southwest Cotton
made essentially the same argument [***27] that is be-
ing made in this proceeding. In a section of its brief enti-
tled "Underground Waters Tributary to or Dependent
Upon Surface Streams Subject to Appropriation as Part
of the Stream) Southwest Cotton argued that under-
ground water that is hydraulically connected -- tributary -
- to surface water should be considered part and parcel of
the surface stream. As such, it should be subject to ap-
propriation as waters of the stream. Brief of Appellees
(Conservation District) at 199-200,

The court rejected that argument, holding that all
types of percolating water were not subject to appropria-
tion under Arizona law. Southwest Cotton, 39 Ariz. at
84, 4 P.2d at 376. Having so held, it is unreasonable
[*391] [**1245] to suppose that the court then turned
around and adopted a concept of subflow broad enough
to include all underground water hydraulically connected
to a surface stream. If seems clear that the court consid-
ered subflow and tributary groundwater to be two differ-
ent classes of underground water. The former is subject
to appropriation under the predecessor of 4.R.8. § 45-
141(4); the latter is not.

The rehearing proceedings [***28] in Southwest
Cotton further indicate the court's narrow view of sub-
flow. In its petition for rehearing, Southwest Cotton ar-
gued that the court defined subflow too narrowly. It took
issue with the use of the term "immediately" in the fol-
lowing portion of the opinion;

The underflow, subflow, or undercur-
rent, as it is variously called, of a surface
stream may be defined as those waters
which slowly find their way through the
sand and gravel constituting the bed of the
stream, or the lands under or immediately
adjacent to the stream, and are themselves
a part of the surface stream.

39 Adriz. at 96, 4 P.2d at 380 (emphasis added). South-
west Cotton argued that neither Kinney nor any other
text writer used the word "immediately" or any of its
synonyms as a limitation on the word "adjacent." Petition
for Rehearing at 22. In its opinion on rehearing, the
court made no specific mention of this argument but es-
sentially affirmed its original test for identifying sub-
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flow. Maricopa County Mun. Water Conservation Dist.
No. One v. Southwest Cotton Co., 39 Ariz. 367, 369, 7
P.2d 254, 254 (1932). [***28] Obviously, therefore, the
court meant it when it said that in almost all cases "sub-
flow is found within, or immediately adjacent to, the bed
of the surface stream itself." 39 Awiz. af 97, 4 P.2d at
381. Subflow is a narrow concept. Thus, all water in a
tributary aquifer is not subflow.

We believe the Southwest Cotton court drew a line
between subflow as part of the stream and water in the
surrounding alluvium that is either discharging into the
stream or being discharged by the stream. That line is
relatively close to the stream bed, with variations de-
pending on the volume of stream flow and other vari-
ables. Thus, if a well is drawing water from the bed of a
stream, or from the area immediately adjacent to a
stream, and that water is more closely related to the
stream than to the surrounding alluvium, as determined
by appropriate criteria, the well is directly depleting the
stream. If the extent of depletion is measurable, it is ap-
preciable. This is not an all-or-nothing proposition. For
example, if the cone of depression '® of a well has ex-
panded to the point that it intercepts a stream bed, it al-
most certainly will be pumping [***30] subflow. At the
same time, however, it may be drawing water from the
surrounding alluvium. Thus, part of its production may
be appropriable subflow and part of it may not. Even
though only a part of its production is appropriable wa-
ter, that well should be included in the general adjudica-
tion. .

10 The cone of depression is the "funnel-shaped
area around a well, where the water table has
been lowered by the withdrawal of groundwater
through the well." 6 Robert E. Beck, ed., Waters
and Water Rights 503 (1991).

We believe that the trial court's approach is inconsis-
tent with Sowuthwest Cotton. The trial court instructed
DWR to apply the 50%/90 day test to all wells located in
or near the younger alluvium. The record shows, how-
ever, that in a given area the younger alluvium may
stretch from ridge line to ridge line so that all wells in the
valley would be in or near the younger alluvium. To say
that all of an alluvial valley's wells may be pumping sub-
flow is at odds with Southwest Cotton’s statement that
subflow [***31] is found within or immediately adja-
cent to the stream bed.

Likewise, the 50%/90 day "volume-time" test does
not find its origin in Southwest Cotton. Given enough
time, and with certain exceptions, all exiractions from a
tributary aquifer will cause a more-or-less corresponding
depletion from stream flow volume. That, indeed, is the
basis of the continuing controversy between groundwater
pumpers and surface appropriators. Southwest Cotton,

however, did not purport [*392] [**1246] to identify
subflow in terms of an acceptable amount of stream de-
pletion in a given period of time. It sought to identify
subflow in terms of whether the water at issue was part
of the stream or was percolating water on its way to or
from the stream.

Furthermore, the actual time and volume elements
adopted by the trial court are essentially arbitrary. Under
the trial court's test, a pumper extracting 1,000 acre feet,
diminishing stream flow by "only" 499 acre feet within
90 days, would be presumed to be pumping groundwater,
whereas a well owner extracting 100 acre feet, depleting
stream flow by 51 acre feet, would be presumed to be
pumping surface water. Nothing in Southwest Cotton or
[#**32] the record in this proceeding justifies so arbi-
trary a classification. The same, of course, is true of ap-
plication of the 90-day time period. Why not 75 or 100
days?

Whether a well is pumping subflow does not turn on
whether it depletes a stream by some particular amount
in a given period of time. As we stated above, it turns on
whether the well is pumping water that is more closely
associated with the stream than with the surrounding
alluvium. For example, comparigson of such characteris-
tics as elevation, gradient, and perhaps chemical makeup
can be made. Flow direction can be an indicator. If the
water flows in the same general direction as the stream, it
is more likely related to the stream. On the other hand, if
it flows toward or away from the stream, it likely is re-
lated to the surrounding alluvium. The present record
certainly allows neither the trial court nor us to identify a
definitive set of criteria. Furthermore, it also is likely
that differences in geology and hydrology from location
to location may require that different criteria be given
more or less emphasis, depending on the area under
analysis. The record allows neither the trial court, nor
us, to make [***33] those determinations.

We conclude, therefore, that the 50%/90 day test for
identifying wells presumed to be pumping subflow is
inconsistent with Southwest Cotton and should not be
used.

3. The burden of proof

The trial court's 50%/90 day rule created a presump-
tion that wells meeting the test are pumping appropriable
water. The burden of proof then fell on well owners to
prove that their wells did not pump appropriable water.
Those arguing that the 50%/90 day test is too narrow
point cut that under Arizona law underground water is
presumed to be percolating and that one claiming other-
wise has the burden of proving the claim by clear and
convincing evidence. Neal v. Hunt, 112 Ariz. 307, 311,
541 P.2d 559, 363 (1975); Southwest Cotton, 39 Ariz. at
85, 4 P.2d at 376. Thus, they conclude, the trial court's
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order improperly shified to well owners the burden of
proving that their wells do not pump appropriable water.
We disagree. If DWR uses the proper test and relies on
appropriate criteria for determining whether a well meets
the test, its determination that a well is pumping appro-
priable [**#34] subfiow constitutes clear and convincing
evidence. [t is consistent with Arizona law, then, to re-
quire the well owner to come forward with evidence that
DWR is wrong.

4, The future

Finally, we recognize that the line between surface
and groundwater drawn by the Southwest Cotton court
and reaffirmed by this court today is, to some extent,
artificial and fluid. As discussed above, however, we do
not feel free to redraw or erase that line. It is important
to remember that the Southwest Cotton court did not cre-
ate an all-encompassing set of common law principles.
It purported, instead, to interpret the relevant statutes
codifying the doctrine of prior appropriation and identi-
fying the water sources to which the doctrine applied.
Those statutes remain relatively intact. See A.R.5. § 45-
141. Southwest Cotton argued at the time for a different
interpretation of the statutes and the Arizona Constitu-
tion, Since Southwest Cotton, many have criticized Ari-
zona's adherence to a bifurcated system of water man-
agement. See Leshy & Belanger, supra, at 637-60.
Now, sixty years later, [*393] [**1247] similar argu-
menis are made that Southwest Cotton [***35] misin-
terpreted our statutes and constitution, See id. at 767-90.
We recognize compelling arguments in favor of unified
management of Arizona's water resources. Nonetheless,
in the decades since Southwest Cotton was decided, the
Arizona Legislature has not significantly altered the
opinion's reach.

Southwest Cottor's concept of subflow added mar-
ginally to the statutory definition of water subject to ap-
propriation, but we do not propose to rewrite the statute
further by broadening the concept of subflow. We be-
lieve the trial court's 50%/90 day rule expands the clear
words of A.R.S. § 45-141{4) to include not only waters
flowing in streams but, potentially, waters pumped any
place in the younger alluvium. The court’s order does not
explain the rule’s derivation. The 50%/90 day rule does
not comport with the tests laid down in Southwest Cot-
ton. Water may be considered appropriable underflow if
the "abstraction" by pumping results in "abstracting a
corresponding amount from the surface stream." Consid-
ering subflow as "strictly a part of the stream, the test is
always the same: Does drawing off the subsurface water
tend to diminish appreciably and directly the flow
[¥*¥*36] of the surface stream?” 39 Ariz. at 97, 4 P.2d
at 380 (emphasis in original).

Thus, we reaffirm Soufhwest Cotton's narrow con-
cept of subflow. We realize this does not solve the prob-
lems of equitably apportioning all available water in the
state between conflicting interests and claims of ground-
water users and surface appropriators. We believe, how-
ever, that in this area of the law, as much or more than
any other, any appropriate change in existing law must
come from the legislature. See Arizona Groundwater
Code, Title 45, ch. 2; Chino Valley v. City of Prescoti,
131 Ariz. 78, 638 P.2d 1324 (1981). That is as it should
be. As we stated in Arizona Public Service Co. v. Long,
160 Ariz. 429, 436, 773 P.2d 988, 995 (1989):

Regulation of water use, . . . especially
in a desert state, does not lend itself to
case-by-case definition. In this field, we
not only confer private rights and interests
but deal in the very survival of our society
and its economy. Simply put, there is not
encugh water to go around. All must
compromise and some [*¥**37] must sac-
rifice. Definition of those boundaries is
peculiarly a function for the legislature. It
is plainly not a judicial task. Accordingly,
we must lock to the legislature to enact
the laws they deem appropriate for wise
use and management,

D. Comprehensiveness Requirement

The United States is a party to this case under the
McCarran Amendment,” which gives consent to suits
against the United States in state court adjudications that
embrace "rights to the use of water in a river system or
other source." 43 U.S.C. § 666{a). The United States
argues that unless this adjudication includes all water
hydrologically connected to the Gila River system, it will
not be comprehensive enough to satisfy the McCarran
Amendment requirement that it embrace all rights to the
use of water in the river system or other source. At oral
argument, the United States also asserted that the trial
court in this case cannot exclude wells having only a de
minimis effect on the river system. We disagree.

The McCarran Amendment recognizes that any de-
cree from a water rights adjudication would be of little
value unless it joined all parties owning rights to a
stream [***38] or water source, including the United
States. According to Senator McCarran, who introduced
the bill and chaired the reporting committee:

S. 18 is not intended . . . to be used for
any other purpose than to allow the
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United States to be joined in a suit
wherein it is necessary to adjudicate all of
the rights of various owners on a given
stream. This is so because unless all the
parties owning or in the process of acquir-
ing water rights on a particular stream can
be joined as parties defendant, any subse-
quent decree would be of little value.

-

United States v. District Court in and for Eagle County,
Colo., 401 U.S. 520, 525, 91 [*394] [**1248] S. Ct.
998, 1002, 28 L.Ed.2d 278 (1971} (quoting from S.Rep.
No. 755, 82d Cong., 1st Sess., at 9 (1951)). The McCar-
ran Amendment was not intended to impose on the states
a federal definition of "river system or other source."
Rather, as the Court held in Colorado River Water Con-
servation District v. United States, 424 U.S5. 800, 819, 96
8. Ct. 1236, 1247, 47 L.Ed.2d 483 (1976):

The consent to jurisdiction [***39]
given by the McCarran Amendment be-
speaks a policy that recognizes the avail-
ability of comprehensive state systems for
adjudication of water rights as the means
for achieving [the goal of avoiding
piecemeal adjudication of interdependent
water rights by resclving them in a single
unified proceeding].

The United States has cited no authority supporting its
reading of the McCarran Amendment, ! but there is con-
trary precedent. In United States v. Oregon Water Re-
sources Department, 774 F. Supp. 1568, 1578
(D.Ore.1991), the court wrote:
Finally, the United States and the Tribe
argue that because the adjudicative proce-
dures of the State of Oregon do not call
for simultaneous adjudication of rights to
surface water and rights to groundwater
within a given river system, the adjudica-
tion is not comprehensive within the
meaning of the McCarran Amendment.
The language of the McCarran Amend-
ment does not support this construction,
and the United States and the Tribe point
to no provision in the legislative history

and no case precedent, state or federal, in
support of this construction of the McCar-
ran. Amendment.

This correctly states the law.

11  The United States provided this court with a
copy of an unpublished decision of a California
superior court in which the court granted a fed-
eral motion to dismiss on the ground that the pro-
ceeding was not comprehensive because it did not
include groundwater users. We do not find that
to be persuasive authority. In any event, the Cali-
fornia cowrt did not base its decision on what it
perceived to be a rule of general application but
on the peculiar facts of the case before it.

[***40] We believe that the trial court may adopt a
rationally based exclusion for wells having a de minimis
effect on the river system. Such a de minimis exclusion
effectively allocated to those well owners whatever
amount of water is determined to be de minimis, It is, in
effect, a summary adjudication of their rights. A prop-
erly crafted de minimis exclusion will not cause piece-
meal adjudication of water rights or in any other way run
afoul of the McCarran Amendment. Rather, it could
simplify and accelerate the adjudication by reducing the
work involved in preparing the hydrographic survey re-
ports and by reducing the number of contested cases be-
fore the special master. Presumably, Congress expected
that water rights adjudications would eventually end. It
is sensible to interpret the McCarran Amendment as
permitting the trial court to adopt reasonable simplifying
assumptions to allow us to finish these proceedings
within the lifetime of some of those presently working on
the case,

CONCLUSION

We vacate the portion of the frial court's September
8, 1988 order that formulated the 50%/90 day rule. We
remand the matter to the trial judge to take evidence and,
by applying the principles [***41] contained in this
opinion, determine the criteria for separating appropri-
able subflow from percolating groundwater.
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EXHIBIT B



WATER

cted water known to the board, except claimants
ase of minor quantities of water as defined in
7102, shall be named as defendants. In any
ed or ground water basin wherein (a) all or
tially all of the rights to water have been adjudi-
nd the court has retained continuing jurisdiction
from the adjudication, or (b) wherein such action
ing, any such proceedings by the board shall be
kea only by intervention by the board in such
+ action. (Added by Stats. 1969, ¢. 482, p. 1049,

perative Jan. 1, 1970.)

. Hearing; notice; action by local agency

Before filing or intervening in any such action the
shall hold a public hearing on the necessity for
ing ground water pumping or for a physical
n in order to protect the quatity of water from
stion or irreparable injury. The board shall serve
of such hearing as provided in Section 6066 of the
ament Code and shall mail a copy of such notice to
yroducer of ground water within the arca proposed
vestigation, to the extent that such producers of
d water are known to the board, at least 15 days
1o the date of such hearing, except that notice need
» mailed to producers of minor quantities of water
ined in Section 2102

In the event the board decides that the rights to the
f the ground water must be adjudicated in order to
re the restriction of pumping or physical solution
sary to preserve it from destruction or irreparable
 to quality, the board shall first determine whether
ocal public agency overlying all or a part of the
1d water basin will undertake such adjudication of
: rights. [f such local agency cOmmeRces an adjudi-
, the board shall take no further action, except that
ioard may, through the Attorney General, become a
rto such action,

In the event no local agency commences such

within 90 days after notice of the decision of the
F, the board shall file such action. {Added by
1960, ¢. 482, p. 1049, § 14; operative Jan. 1, 1970.)

4%, Minor quantities of water

} used in this article, “minor quantities of water”
5 to the extraction by any person of not 1o exceed 10
eet of ground water annually. (Added by Stals.
L c 482, p. 1049, § 14, operative Jan. 1. 1970}

CHAPTER 3. STATUTORY ADJUDICATIONS
Section
4 General Provisions . ..........ooooeireeues 2500
Petition and Preliminary Proceedings ........- ... 2525
¢ Investigation of Stream System ...............-e 2550

ProofofClgim.................... Ceiiraaeeans 2575
Report and Preliminary Order of Determi-

matlon ... .. 2600
Objections to The Report...........ovviivvnenns 2625
Hearing of Objections .............cceverirreess 2650
Order of Determination . .............coovneene- 2700

§ 2502

Article Section
9, Hearing and Decree of Court ........cooomvenvns 2725
2780

10, Interventiom.......cvoavvroniinvirmrarnnsenns
11. Proceedings when Appropriation Incom-

plete at Time of Determination. ..........oo. o 2800
12, Serviceof CopyefDecree. .. ...c.oonuvercierene
13. Expenses of Determination .. ......cccvii o

ARTICLE 1. GENERAL PROVISIONS

Section

2500.  Stream system defined.

2500.5. Scott River in Siskiyou County; “stream system’””
defined.

2501,  Determination of rights.

3502.  Exemption of users of minor quantities of water.

2503,  *Minor quantities of water” defined.

§ 2500, Stream system defined

As used in this chapter, “stream system” includes
stream, lake, or other body of water, and tributaries and
contributory soutces, but does not include an under-
ground water supply other than a subterranean stream
flowing through known and definite channels. (Sfass.
1943, c. 368, p. 1632, § 2500.)

§ 2500.5. Scott River in Siskiyou County; “stream
system” defined

(a) As used in this chapter with respect to the Scott
River in Siskiyou County, “‘stream system” includes
ground water supplies which are interconnected with the
Scott River, but does not include any other underground
water supply.

{b) The Legislature finds and declares that by reason
of the geology and hydrology of the Scott River, it is
necessary to include interconnected ground waters in any
determination of the rights to the water of the Scott River
as a foundation for a fair and effective judgment of such
rights, and that it is necessary that the provisions of this
section apply to the Scott River only.

(c) If this section is for any reason held to be
unconstitutional, such decision shall not affect the validity
of the remaining portions of this chapter, or of any
proceedings thereunder, but shall affect only the validity
of the proceedings with respect to such interconnected
ground water supplics. (Added by Stats. 1971, c. 794, p.

1547, § 7.)

§ 250L. Determination of rights

The board may determine, in the proceedings provided
for in this chapter, all rights to watcr of a stream system
whether based upon appropriation, riparian right, or
other basis of right. (Stars. 1943, ¢. 368, p. 1633, § 2501
Amended by Stats. 1957, ¢. 1932, p. 3390, § 155.)

§ 2502, Exemption of users of minor quantities of
water

If the board finds that the use by any persons under

claim of right of only minor guantities of water, as

defined in Section 2503, wouid have no material effect on

93




§ 2502

the rights of other claimants, the board may exempt such § 2527. Publication of notice ;
persons from being subject to these proceedings as The notice shall be published at least once a week’
claimants or parties with respect to such minor quantities  four consecutive weeks, commencing within 20 da
of water; provided, that any person so excmpted may the date of issuance of the notice, in one or

| elect to continue to be subject to these proceedings by pewspapers of general circulation published in
giving prompt notice 1o the board. (Added by Stats. 1971, county in which any part of the stream system is situ

c. 794, p. 1547, § 8.)

 § 2503, “Minor quantities of water”’ defined

As used in this chapter, “minor quantities of water”  divert water from the stream system. (Stafs. /943, c.
refers to the diversion or extraction by any person of not p. 1633, § 2527 Amended by Stats.1976, ¢. 545, p. I
to exceed 10 acre-feet of water annually. (Added by s » )
Stais. 1971, ¢. 794, p. 1547, § 9.)

ARTICLE 2. PETITION AND PRELIMINARY Whenever proceedings are instituted for the detepy
nation of rights to water, it is the duty of all cla
PROCEEDINGS : . h .
interested therein and having notice thereof as pra
Section . in this chapter, to notify the board of their intenti
2525.  Order granting petition. file proof of claim and to appear and submit pro
2526. Notice of proceedings. their respective claims at the time and in the man
gg; PD‘I’E{IE?"J'E";‘I:EQ‘;‘::"' required by this chapter. (Stats. /943, c. 368 p. 1
2529, Contents of notice; supplementary notice. § 2588. Amended by Stats.1965, c. 53, p. 934, §,.,§

§ 2525, Order granting petition

Upon petition signed by one or more claimants 10 yop1¢ 46 the water of the stream system are required;
water of any stream system, requesting the determination notify the board in writing of their intention to file p
of the rights of the various claimants to the water of that of claim. the board shall prepare and file for reco
stream system, the board shall, if, upon investigation, it 1 e e iha ¢ ounty reu}c}orger of each county iny
finds the facts and conditions are such that the public o . " Fihe stream system is situated, a notice sety
interest and necessity will be served by a determination of fmytﬁ) ali of the foll owinsyfacts- !
the water rights involved, enter an order granting the & )
petition and make proper arrangements to proceed with !
the determination. (Stars.J943, ¢. 368, p. 1633, § 2525, ~ arepending.
Amended by Stats. 1957, c. 1932, p. 3390, § 156.)

§ 2526, Notice of proceedings

As soon as practicable after granting the petition the  the rights to water of the stream system.
board shall prepare and issue a notice setting forth the (4) Any claimant who fails to appear and submit

following:

(a) The facts of the entry of the order and of the  held to have forfeited all rights to water previ
pendency of the proceedings;
(b) That all claimants to rights to the use of water of provided in the decree, unless entitled to relief under!
the stream system are required to inform the board within ~ laws of this state. ‘
60 days from the date of the notice, or such further time (5) At the conclusion of the proceedings, the supe
as the board may allow, of their intention to file proof of  court will enter a decree determining the water
. claim;
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1932, p. 3390, § 157; Staws.i965, c. 53, p. 934, § L; (c) If the board subsequently identifics an additio
Stats. 1976, c. 545, p. 1382, § 1)
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’% e,
L L )
SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

SOUTHERN CALIFORNIA WATER COMPANY
Plaintiff,

CASE NO. KC029152

Assigned for All
Purposes to Judge
Vs. William O. McVittie
CITY OF LA VERNE, CITY OF CLAREMONT,
CITY OF POMONA, CITY OF UPLAND,
POMONA COLLEGE, POMONA VALLEY

Department O

(Complaint Filed, September 28, l
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WATER COMPANY, SIMPSON PAPER

COMPANY, THREE VALLEYS MUNICIPAL

WATER DISTRICT, WEST END JUDGMENT
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. MYOFFICE. DEC 1 8 1958
JOHN A. CLARKE
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1 o « JUDGMENT
2 | IT IS HEREBY ORDERED, ADJUDGED AND DECREED:
3 L. INTRODUCTION
4 A.  Definitions,
51 1. "Base Annual Production Right"-means the average annual production , in acre-feet,
6 for each Party for the.twelve year period beginning on January 1 of 1985 and ending on
7 December 31 of 1996 as set forth in Exhibit "D". |
8 2. "Carryover Rights" means the maximum perceﬁta‘ge of a Party's annual allocation
9 of Operating Safe Yield production ¢f whick n?ay be deferred until the following Year free
10 of any Replacement Water Assessment. -
11 3. "Effective Date" méar;s January 1, 1999.
12 4. "Four Basins or Four Basins Area" means the following groundwater basins and
13 the area overlying them: Canyon, Upper Claremorit Heights, Lower Claremont Heights and
1490 Pomona as shown on Exhibit "A" and further described in Exhibit “B" .
. 15§ - - 5, "Groundwater” means all water beneath the ground surface and contained
16 within any one of the Six Basins except as providgci in Article IIIA Section 1.
. 17 6.  "Imported Water" means water that is fiot naturally tributary to the Six Basins Area
18 and which is delivered to the Six Basins Area.
19 7 "In Lieu Procedures” means a method of either. providing Replacement Water or
20 water to be stored under a Storage and Recovery Agreement whereby a Pérty receives direct
21 deliveries of Imported Water or water other than Replenishment Water in exchange for
22 féregoixig_the production of an equivalent amount of such Party's share of the Operating Safe
23 Yield.
24 8. "Minimal Producers” means any producer whose production is less than 25 acre
25 feet each Year.
26| 9, "Native Groundwater” means groundwater within the Six Basins Area that
g‘ _ 27 originates from the deep percolation of rainfall, natural stream flow or subsurface inflow, and
28 o
g2 144876.1:6774.54 6
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. | .3 Transferability of Rights. Subject to the limitations set forth in Article IT] A,

2 [ Section 7, La Verne's nght to produce groundwater from the Two Basins Area may be transferred,
3 |l in whole or in part, among existing Parties or to any other person that becomes a Party, on either a
4 | temporary or permanent basis provided that no Party is substantially injured by the Transfer The

5 |[ permanent Transfer of the right to produce groufidwater from the Two Basins Area shall not be

6 || effective until approved by Watermaster. .

70 . D.  Rights and Responsibilities of PVPA,

8 1. Spreading Operations. " PVPA and the other Parties have negotiated a Supplemental
9 ] Memorandum of Agreement, attached hereto ; as Exl-ubu “C". This Supplemerital Memorandum of

10 | Agreement and all modifications or amendments thereto shall include a provision for Watermaster's
11 | indemnity of PVPA for all Replenishment activities undertaken by PVPA at the direction of the
12 {f Watermaster. Within sixty ISO) days of entry.of this T udgment, Watermastel: and PVPA shall execute

13 || the Agreement. Upon éxecutior}, the Agreement shall become part of the Physical Solution. PVPA

. 14 | shall not be required to execute a Storage and Recovery Agreement with Watermaster for its

15 )/ Replenishment activities carried out under the direction of‘ the Watermaster. The Spreadmg

16 | operations conducted by PVPA may result in incidental Replenishment to the Two Basins Area and
17 |l none of the Parties have a right to object thereto. This Replenishment is authorized under the
13 i Judgment.
19 2. Waiver of Claims Against PVPA . The Parties expressly waive any and all claims
20 j against PVPA arising from facts, conditions or occurrences in existence before the Effective Date and
21§ arising from PVPA's spreading'operat.ions'including but not limited to water quality degradation,

22 || subsurface infiltration, high groundwater or groundwater Overdraft within the Six Basins Area.

23 E. Non-parties.
24 L. Minimal Producers. Minimal producers are not bound or affected by this Judgment.

25 || No person may produce twenty-five acre feet or more in any Year without becoming a Party.

144876.1:6774.54 19
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1|l of a motion upon the Parties is deemed to be satisfied by filing the motion as provided herein, Unless

2 f ordered by the Court, any such petition shal] not operate to stay the effect of any Watermaster action

3l or decision which is challenged.

4 c. Time for Motion. A motion to review any Watermaster action or decision

7 j notice of the Assessment.

8 o d De Novo Nature of Proceeding. Upon filing of a petition to review

21l Watermaster action, the Watermaster shall notify the Parties of a date when the Court will take

10| evidence and hear argument. The Court's review shall be de novo and the Watermaster decision or

111l action shall have no evidentiary, weight in such proceeding.

12y & Payment of Assessments. Payment of Assessments levied by Watermaster

13 || hereunder shaII_be made when due, notwithstanding any motion for review of Watermaster action,

. 14 | decision, rules or procedures, including review of Watermaster Assessments.
) 16 B.  Entry of Judgment. The Clerk shall enter this Judgment.

‘17 | L : . .
181998 / - ﬁﬁ///
'8 Dated: D 18 1998. - /4//\

U7 Rldde Of theSuperior Court

20 | oo WILLIAM Y, MeviTme

H P T
e -
[44876.1:6774.54 35
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I1. DECREE
NOW, THERE?ORE, IT IS ORDERED, ADJUDGED AND DECREED:

A, ISDICTION, PARTIE DEFINITIONS.
1, Jurisdiction and Parties.”

a. Juriggigiion. This Court h&s jurisdiction to
enter Judgment declaring and adjudicating the rights to reasonable
and beneficial use of ﬁater by the Parties in the MojJave Basin Area
pursuant to Article X, éectioq 2 of the California Constitution.
This Judgment constitutes an adjudication of water rights of the
Mojave Basin Aréa bqrsuant to Section 37 of Chépter 2146 of
Statutes of 1939 ("the MWA Act").

" b.- Parties. All Parties to the MWA cross-
complaint are included in this Judgment. The MWA has notified
those Persons claiﬁing_any right, title or interest to the natural
waters within the Mojave Basin Area to make claims. Such ndtica
has beénfgi#en: 1) in conformity with the notice requirements of
Hater Cb§§'§§ 2500 et seq.:; 2) pursuant to Section 37 of the MWA
Act; and 3) pursuant to order of this Court. Subsequently, all
Producers mgking claims have been.or will be included as Parties.
The defaults of certain Parties hava been entered, and certain
named cross-defendants to the MWA cross-comﬁlaint who are Bot
Producers have been dismissed. All named Partiés who have not been
Qismissed have appeared herein or have beeﬁ given adequate
opportunity to appear herein. The Court has jurisdiction of the
subject matter of this action and of.the Parties hereto:

c.” Minimal Producers. There are numerous Minimal
Producers in the Basin Area and their number is expected to
increase in 'thaﬁafuturé. In order to minimize the cost of

3
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administering +this Judgment and to assure that every Person
producing water in the Basin Area participates fairly in the

Physical Solution, MWA shall:

M = 3 N 4 [ B - B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
28
27
28

i. within one Year following entry of this
Judgment, prepare a report to thg Court: 1) setting forth the
identity and verified Base Annuai Production of each Minimal
Producer in each Subarea of the- Basin Area; and 2)
recommending a proposed system of Minimal Producer
Assessments. The system of Minimal Producer Assessments shall
achieve an eqpitable allq;ation of the costs of the thsical
Solutién that are attributable to Production of verified Base
Annual Production amounts by‘Miqimal Producers in each Subafea
to and among such Minimal Producers. Minimal Producer
Assessments need not be the same for existing Minimal
Producers as for future.Miniqal-Producers.
. 4i. within one Year following entry of this
Judgment, prepare a report to the Court setting forth a
proposed prégram.to be undertaken by MWA, pursuant to its
statutory authority, to implement the proposed system of
Minimal Producér Assessments. The Court may order MwA to
implement the proposed program or, if Mwﬁ's statutory
authority is inadequate to enable impiementation, or if either
the proposed program or the proposed system of Minimal
Producer Assessments is unacceptable to the Court, the Court

may'then order MWA either to implement an alternative program

. ,or system, or in the alteinative, to name all Minimal

Producers as Parties to this litigation and to serve them for
the purpose of adjudicating their water rights.
4
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Any Minimal Producer whose Annual quductibn exceeds ten (10) acre-
feat in any Year following the date‘of'enfry of Judgment shall be
made a Party pursuant to Paragraph 12 and shall be subject to
Administrative, Replacement Water, Makeup Water and Bioclogical
Resourées Assessments. Any Minimal Producer Gho produced during
the 1986-1990 pexiod may become a Party pursuant to Paragraph 40
with a Base Annual Production Right based’ on such Minimal
Producer's verified Base Annual Production. To account properly
for aggregate Production by Minim#l Prqducers in each Subarea,

rable B-1 of Exhibit B shall include an gstimated aggregate amount

of Base Annual Production.by all Minimal Producers in each Subarea.

The Base Annual Production of any Minimal Producer who becomes a

Party shall be deducted from the aggregate amount and assigned to

such Minimal Producer.

2. ©Physical and Legal Complexity.. The physical and

legal issues of the case ‘as framed by the complaint and cross-

complaints are extremely complex. Production of more than 1}, 000
Persons producing water in the Basin Area has been ascertained. In
excess of 1,000 Persons have been served. The waterx supply and
water rights of the entire Mojave Basin Area ﬁhd its hydrologic
Subareas extending over 4000 square miles have been brought into
issua. Most types and natures of water right known to California
law are at issua in the case. Engineering studies by the Parties,
jﬁintly and severally, leading ‘toward adjudication of these rights
and a Physical Sclution, have required the expenditure o£ over two
Years' time and hundreds of thousands of dollars.
3. Need for a De larati f Righ nd Obligationg an
for Physical Solution. A PhysicalﬂSolutiEntfor tha Mojave Basin
5

JUDGMENT AFTIR TRIAL




I T e T T R

'41. Recordation of Notice. MWA shall within sixfy (60)

days following entry of this Judgment record in the Office of the
County Recorder of the County of San. Bernardino a notice
substantially complying with the notice content requirements set

forth in Section 2529 of the california Water Code.

42. Judgment Binding on Successors, etc. Subject to
specific provisions hereinbefore contained, this Judgment and all
provisions thereof are applicable to and binding upon and inure to
the benefit of nqt only the Parties to this action, but as well to
their reséect;ye_heirs, executors, adminiétrators, successors,
assigns, jessees, licensees and to the agents, employees and
attorneys in fact of any such Persons.

43, Costs. No Party stipulating to this Judgment shali

recover any costsg or attorneys fees in this proceeding from ;nother

stipulating Party.

44. Entry of Judgment. The Clerk shall enter this

.- Judgment.

pated: AN 1 0199

E. MICHAEL KAISER

E. Michael Kaiser, Judge
Superior Court of the State
of California for tha
County of Riverside
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(£) Chino Basin or Basin -~ The grouhd.ﬁéter basin

underlying the area shown as such on Exhibit "B" and within

- the boundaries described in Exhibit "X". ' e

t9) Chino Basin Watershed -- 'The surface drainage area

trlbutary to and everlylng Chlno Basmn.

- (h) Grouna Water i Water beneath the surface of the

ground and w1th1n.the-zone of saturation, i.e., below-the

.

existing water table.

(i) Ground Water Basxn ~— Ah area underlaln by one or

more permeable formatlons capable of furnlshlng substantlal

water storage.

(3) Minimal Producer -- Any producer whose production

does not exceed five acre-feet per year.

{x) MWD -- The Métrdpolitan Water District of Southern
Callfornla.
(1) Operating S5afe Yield -~ mhe annual amount of ground

water which Watermaster shall determine, pursuant to criteria
specified in Exhibit "I", can be produced from Chino Basin by
the Appropriative.Pool parties free of repleﬁishment ?bliga—'
tion under the Physical Solution herein.

(m) _ngzggggﬁ -- A condition wherein the total annual

production ‘from the Basin exceeds the Safe Yield thereof.

(n) Ovérlying Right -- The appurtenant right of an owne

éf lands overlyiqg Chiho Basin to produce water from the Basi
fﬁr overlying beneficial use on such lands.

(o) Person. Any individual, partnership, association,
corporation, goverﬁmgntal éntity Oor agency, of other organ-

ization.
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licensees and upon the agents, employees and attorneys in fact of

all such persons.

" 64. costs. No party shall recover any costs in this pro-

ceeding from any other party.

Dated: ”'97 ’73 - .

*A%‘LHﬂLA.Tg LNLL&Eg

Judge
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