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The Antelope Valley Groundwater Agreement Association (“AGWA”) hereby submits this

2 || Case Management Statement in preparation for the January 9, 2009 Case Management Conference.
3 PHASE 3 TRIAL
4 A. Subject Matter of Phase 3
5 AGWA agrees with other parties that Phase 3 should include all elements necessary for the
6 || determination of the Water Purveyors’ claims of prescription. Phasing the trial according to Causes
7 || of Action rather than abstract issues such as Safe Yield and Overdraft is the most straightforward
8 || approach to phasing of this case in order to avoid ambiguities about the issues and their relevance to
9 || the case. For example, the issue of the “Safe Yield” of the Basin is relevant for Causes of Action in
10 || this case other than the Water Purveyors’ claim of prescription, such as the request for a Physical
11 || Solution. But a historical analysis of what the Safe Yield was in the past, and whether there was
12 || overdraft in the past, has no relevance to any other Cause of Action except the claim of prescription.
13 || That is, the relevance of “Safe Yield” to the issue of a Physical Solution is entirely forward looking
14 || — establishing what is the Safe Yield currently and whether it is anticipated to increase or decrease
15 || over time. What the Safe Yield was in the past and whether pumping relative to that Safe Yield
16 || resulted in overdraft has no relevance to future management of the Basin — it is relevant only to the
17 || adversity element of the question of whether prescriptive rights were established. The Water
18 || Purveyors suggest that issues relative to the right to a jury trial can be avoided simply by eliminating
19 || all issues relative to prescription from the Phase III trial. (Water Purveyor’s CMC Statement filed
20 || January 2, 2009, 10:1-6.) They suggest that Phase 3 should be concerned with a Physical Solution,
21 || and, therefore, with the question of Safe Yield and Overdraft. This suggestion merely proves the
22 || need to avoid ambiguity in the phasing of the trial by organizing the trial around Causes of Action
23 || rather than abstract issues whose relevance is open to considerable debate.
24 B. Timing of Phase 3
25 This case is the largest and perhaps most complex groundwater adjudication in California
26 || history, involving the determination as to water rights that will have an impact either directly or
27 || indirectly on the entire Los Angeles region. The complexity of the issues and the number of
.28
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interests involved have caused the case to move very slowly so far. This is simply the nature of this

2 || case.
3 There are tens of thousands of potential parties to this case that have not yet received notice
4 || of the case. AGWA has not been involved in the negotiations between the Class Representatives
5 || and the Purveyors regarding Class Notice, but there appear to be issues that are still in the process of
6 ||resolution. After Class Notice is effected, there will no doubt continue to be issues relating to
7 || organizing all of the new parties to the case.
8 Given the history of this case to date, it is not reasonable to think that anyone can predict
9 || how long it will take to resolve all of the issues that need to be resolved to get this case at issue.
10 || AGWA recommends that instead of being distracted by scheduling Phase 3, the Court should focus
11 || entirely upon getting the case at issue and should not satisfy the Purveyor’s obvious desire to
g 12 || schedule the Phase 3 trial as early as they can get it until the Purveyors have brought all the parties
2 13 ||into the case and the case is at issue. The Court should establish a schedule of regular and frequent
;g 14 || status updates, perhaps by conference call, in order to ensure that all parties are proceeding with
§ 15 || diligence to get the case at issue. Only once this has happened, will it be possible to realistically
16 || schedule the Phase 3 Trial.
17 DISCOVERY
18 Various parties have lamented the lack of meaningful discovery that has taken place in this
19 || case in regard to the Phase 3 Trial issues. Anticipating future disagreements in the discovery
20 || process, some parties have already requested that the Court establish a discovery referee to resolve
21 || those disputes. AGWA does not believe that the issues subject to discovery in this case are unique
22 || or in any way more complicated than the issues that have existed in other water rights cases.
23 || AGWA therefore supports standardized form discovery, in which the parties would create forms that
24 || will be approved by the court and not be subject to objection. This will allow discovery to proceed
25 || efficiently, minimize the parties’ costs, and, perhaps, obviate the need for a discovery referee.
26 LOCATION OF PHASE 3 TRIAL
27 AGWA reiterates its prior requests that the Court hold the Phase 3 Trial within the Antelope
28

3

CASE MANAGEMENT STATEMENT
SB 493641 v1:007966.0001




Valley. This case deals with groundwater rights pertaining to the waters of the Antelope Valley

2 || Groundwater Basin. The issue is fundamentally a local concern, adjudicating the rights of the local
3 || public water purveyors and, most importantly, of local landowners. The vast majority of the parties
4 || are located in the Antelope Valley, and traveling to a remote location for trial will be an undue
5 || burden on these parties. The community’s confidence in the equity and validity of the Court’s
6 || proceedings in this phase cannot be guaranteed if trial is removed from the area and held in a
7 || location where it cannot be observed and monitored by the parties. For this reason, AGWA requests
8 || that the Court hold any Phase 3 Trial proceedings in the Antelope Valley at the Los Angeles
9 || Superior Court’s Michael D. Antonovich Courthouse in Lancaster. This location for trial was
§ 10 || originally proposed by the lead plaintiff Los Angeles County Waterworks and AGWA supports this
4 11 || proposal.
% 5 g 12 RIGHT TO JURY TRIAL
g % % 13 The right to a jury trial on the claims of prescription is a fundamental constitutional right
g % § 14 || under the California State Constitution. (4drciero Ranches v. Meza (1993) 17 Cal.App.4th 114, 124-
555 15)|25)
g 16 AGWA supports a jury trial on the factual issues to be determined in Phase 3, including the
% 17 || issues of Safe Yield and Overdraft to the extent they may function as the adversity element of the
18 || Purveyor’s claim of prescription. As AGWA has reiterated throughout this case, the issues to be
19 || determined in this case are fundamentally of local concerns, adjudicating the rights of the local
20 || public water purveyors and, most importantly, of local landowners. As discussed in the context of
21 || the location of the Phase 3 Trial, the community’s confidence in the equity and validity of the court’s
22 || proceedings in this phase must be preserved, and the determination of the factual issues by a jury
23 || will aid in preserving that confidence.
24 Contrary to the assertion of the City of Los Angeles, the issue of a jury trial for Phase 3 has
25 || not been waived. The Court has previously indicated that the issue of a jury trial would be addressed
26 || at the time the trial is set:
27 Mr. Zimmer: Your Honor, one issue. I’m not sure, since we are in a
28 complex case that has been coordinated and consolidated and is here in
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L.A. and Santa Clara, what the Court requests in terms of requests for
jury trial on issues that are appropriate for jury trial. I wanted to raise

2 that at the appropriate time.
3 The Court: Well, when we set it for trial, you will be able to indicate
4 jury or non-jury as to appropriate issues to the extent there are
appropriate issues. Contrary to the Federal Rules, we don’t require
5 you to state it at the outset.
6 1| (Rebruary 14, 2007 Hearing Transcript, 17:16-25.)
! Article I section 16 of the California Constitution provides, “Trial by jury is an inviolate right
z and shall be secured to all....” The California Supreme Court has held that the constitutional right to
a 10112 jury trial is that which existed at common law in 1850 when the California Constitution was
g 11 || adopted. (McHugh v. Santa Monica Rent Control Bd. (1989) 49 Cal .3d 348, 379-380; People v.
% 5 g 12 || One 1941 Chevrolet Coupe (1951) 37 Cal.2d 283, 286-287.) The Courts of Appeal have held that a
g % % 13 || cause of action to establish a prescriptive right is an action at law as to which the right to a jury trial
g Eé % 14 existed in 1850 and continues to be guaranteed by the California Constitution. (Frahm v. Briggs
E a 15 (1970) 12 Cal. App.3d 441, 445; Arciero Ranches v. Meza (1993) 17 Cal.App.4th 114, 125.)
é 1: Therefore, in an action to establish prescription there is a constitutional right to a jury trial. (4rciero
) 18 Ranches, 17 Cal. App.4th at 124-125; Frahm, 12 Cal.App.3d at 445-446; see also, 7 Witkin, Cal.
19 || Procedure (4th ed. 1997) Trial, § 96, p. 115.) Each party to such an action has the right to insist
20 || upon a jury trial on the claimant's attempted establishment of such a right. (See Frahm, 12
21 Cal.App.3d at 445-46 [lower court erred in denying defendants the right to have a jury determine
22 whether plaintiffs had obtained prescriptive rights]; Cal Judges Benchbook: Civil Proceedings
2 Before Trial, § 2.70.)
24 _
25 Historical overdraft for a period of five years constitutes the adversity element of a
¢ || prescriptive claim. If'a right to a jury exists for a Cause of Action (prescription), then it must aiso
27 || exist for the necessary elements of that Cause of Action. Otherwise the right to a jury is meaningless.
28
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While the Water Purveyors attempt to reframe this case in a manner that would eliminate the

2 right to a jury trial, the Court should take care in making its determination. The fundamental right
3
involved in the right to a jury trial is the right to have a jury determination of a question of fact.
4
(Dorsey v. Barba (1952) 38 Cal. 2d 350, overruled on other grounds in part by Jehl v. Southern Pac.
5
6 Co. (1967) 66 Cal. 2d 821.) “The jury as a fact-finding body occupies so firm and important a place
7 ||in our system of jurisprudence that any interference with its function in this respect must be
8 || examined with the utmost care.” (Dorsey, 38 Cal.2d at 356; Beacon Theaters, Inc. v. Westover
9 11(1959) 359 U.S. 500, 501.) “In case of doubt...the issue should be resolved in favor of preserving a
"
£ 10 1itigant’s right to trial by jury.” (Blanton v. Womancare, Inc. (1985) 38 Cal.3d 396, 411.)
)
0 11
E AGWA believes this issue is of sufficient importance that further briefing, with an
5.z 12
=] i 3 opportunity to reply to opposition briefs, is warranted.
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1 PROOF OF SERVICE
2
STATE OF CALIFORNIA,
3 COUNTY OF SANTA BARBARA
4
I am employed in the County of Santa Barbara, State of California. Iam over the age of 18
5 || and not a party to the within action; my business address is: 21 E. Carrillo Street, Santa Barbara,
California 93101.
6
On January 2, 2009, I served the foregoing document described as:
5
g CASE MANAGEMENT STATEMENT
on the interested parties in this action.
i 35
By posting it on the website at 45 /a.m. on January 2, 2009.
g 10 This posting was reported as complete and without error.
)
g 11 (STATE) 1 declare under penalty of perjury under the laws of the State of California
% _ D that the above is true and correct.
g2
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é g < 13 Executed in Santa Barbara, California, on January 2, 2009.
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