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MEMORANDUM OF POINTS AND AUTHORITIES 

As noted in Plaintiff’s reply brief filed in support of the supplemental 

motion for attorneys’ fees, and as further discussed at the hearing on July 28, 

2016, an issue has developed regarding the Order Clarifying Order After Hearing 

on April 1, 2016.  (Exhibit 1.)  Specifically, that Order, which was entered on June 

28 and served on all parties on July 15, 2016, states that each of the non-settling 

defendants (other than California Water Service) “shall be entitled to pay this 

judgment in 10 equal payments over a period of 10 years.” (McLachlan Decl., Ex. 

1.)  No party has appealed this order as of yet.  Because it is inconsistent with law, 

the Court should correct it on its own motion. 

In the original fee ruling of April 25, 2016, provided that “any public water 

producer may opt to pay such fees or costs over a ten year period in accord with 

the law.”  (McLachlan Decl., Ex. 2, p. 15.)  While the Court did not express state 

it, that language is consistent with Government Code section 984, which permits 

a public agency to make an election to pay a judgment “over a period of time to be 

determined by the Court, not to exceed 10 years . . .”  (Gov. Code § 984(d).)  

Although the issue was never subject to a motion, after the hearing on the Motion 

for Clarification, the Lemieux firm clients submitted to the Court an alternative 

Order Clarifying Order After Hearing on April 1, 2016 which modified the Court’s 

earlier language on periodic payments by replacing the “may opt to pay” language 

with “shall be entitled to pay.”  In short, these defendants were able shift the 

Court’s ruling from Government Code section 984 to Section 970.6, without 

having met any of the necessary requirements.    

There are only three ways in which a judgment against a public entity can 

be ordered payable periodically:  (1) under C.C.P section 667.7 – which applies to 

health care providers, thus is inapplicable here – (2) Government Code section 

970.6; or (3) Government Code section 984(d).  (Gov. Code § 984(c).)  The 

election under Government Code section 984(d) is not applicable to any of the 
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Lemieux firm clients because the amounts allocated to each of them are well-

below the minimum monetary threshold, and because that section requires 

payment of 50 percent of the net judgment immediately, which the Court did not 

order.   

 Hence, the only possible basis for the ten year payment plan for the 

Lemieux firm defendants is Section 970.6, which provides:   

(a) The court which enters the judgment shall order that the 
governing body pay the judgment, with interest thereon, in not 
exceeding 10 equal annual installments if both of the following 
conditions are satisfied: 
   (1) The governing body of the local public entity has adopted an 
ordinance or resolution finding that an unreasonable hardship will 
result unless the judgment is paid in installments. 
   (2) The court, after hearing, has found that payment of the 
judgment in installments as ordered by the court is necessary to 
avoid an unreasonable hardship. 
   (b) Each installment payment shall be of an equal amount, 
consisting of a portion of the principal of the judgment and the 
unpaid interest on the judgment to the date of the payment. The local 
public entity, in its discretion, may prepay any one or more 
installments or any part of an installment. 

 

(Gov. Code § 970.6 (emphasis added.)   

 The Court’s original fee order of April 25, 2016 does not state that the 

amounts awarded must include interest.  There also is nothing in the record to 

support a finding that any “governing body of the local public entity has adopted 

an ordinance or resolution finding that an unreasonable hardship will result 

unless the judgment is paid in installments.”  Further, there has been no motion 

or notice of hearing on such request, no competent evidence of hardship, nor any 

finding by the Court of unreasonable hardship.  (Gov. Code § 970.6(a)(2).)  And, 

in the case of Los Angeles County Waterworks District No. 40, that defendant 

made no discussion of financial hardship whatsoever or even a request for 

periodic payments.   
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 Because the the Order Clarifying Order After Hearing on April 1, 2016 has 

not yet been appealed (Mclachlan Decl., ¶ 3), the Court retains jurisdiction to 

modify it.  (Varian Med. Sys, Inc. v. Delfino (2005) 35 Cal.4th 180, 191.)  The 

Court has jurisdiction to correct this mistake by amending this order.  (In re 

Marriage of Barthhold (2008) 158 Cal.App.4th 1301, 1308, citing Le Francois v. 

Goel (2005) 35 Cal.4th 1094, 1109 (court has inherent authority to correct its 

earlier rulings).)  There is no reason to leave this loose end to be corrected on 

appeal.  As the Supreme Court in Le Francois observed, “[j]udicial inefficiencies 

may also result from the need for an appeal that would not have been required if 

correction could have been made by a trial court willing to do so.”  (Id. at 1100.) 

 

DATED: August 1, 2016  LAW OFFICES OF MICHAEL D. McLACHLAN 
    LAW OFFICE OF DANIEL M. O’LEARY 

 
 
 

 
By:________________________________ 

MICHAEL D. MCLACHLAN 
Attorneys for Plaintiff and the Class 
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 DECLARATION OF MICHAEL D. MCLACHLAN 

I, Michael D. McLachlan, declare: 

1. I make this declaration of my own personal knowledge, except where 

stated on information and belief, and if called to testify in Court on these matters, 

I could do so competently. 

 2. I am co-counsel of record of record for Plaintiff Richard Wood and 

the Class, and have been since 2008.  I am duly licensed to practice law in 

California.   

3.  Attached as Exhibit 1 is a true and correct copy of the Court’s 

“Order Clarifying Order After Hearing on April 1, 2016.”  No party has yet 

appealed this order.   

4. Attached as Exhibit 2 is a true and correct copy of the Court’s April 

25, 2016 order.    

  I declare under penalty of perjury under the laws of the State of California 

that the foregoing is true and correct.  Executed this 1st day of August, 2016, at 

Hermosa Beach, California. 

      

             

   _____________________________________ 

Michael D. McLachlan 
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PROOF OF SERVICE 

 I am employed in the County of Los Angeles, State of California.  I am over 
the age of 18 and am not a party to the within action.  My business address is 44 
Hermosa Avenue, Hermosa Beach, California 90254.  My electronic notification 
address is kevin@mclachlan-law.com. 

On August 1, 2016, at 5:40 p.m., I caused service in the manner indicated 
below of the foregoing document(s) described as PLAINTIFF RICHARD 
WOOD’S BRIEF RE; PAYMENT OVER YEARS AND ORDER 
CLARIFYING FEE RULING; DECLARATION OF MICHAEL D. 
MCLACHLAN to be served on all parties in this matter as follows:   
 
(   ) (BY U.S. MAIL)  I am readily familiar with the firm’s practice of collection 

and processing of documents for mailing.  Under that practice, the above-
referenced document(s) were placed in sealed envelope(s) addressed to the 
parties as noted above, with postage thereon fully prepaid and deposited 
such envelope(s) with the United States Postal Service on the same date at 
Los Angeles, California. 

 
(X) (BY ELECTRONIC SERVICE)  Per court order requiring service and filing 

by electronic means, this document was served by electronic service to the 
by posting to Odyssey eFile, including electronic filing with the Santa Clara 
Superior Court.  

    
(   ) (BY FEDERAL EXPRESS)  I served a true and correct copy by Federal 

Express or other overnight delivery service, for delivery on the next 
business day.  Each copy was enclosed in an envelope or package designed 
by the express service carrier; deposited in a facility regularly maintained 
by the express service carrier or delivered to a courier or driver authorized 
to receive documents on its behalf; with delivery fees paid or provided for; 
addressed as shown on the accompanying service list. 

 
(X) (STATE)  I declare under penalty of perjury under the laws of the State of 

California that the above is true and correct. 
 
 

______/s/ Ana Horga_____ 
Ana Horga 
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