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 1 LINES 9 THROUGH 16, WE HAD A DISCUSSION ABOUT RECYCLED

 2 WATER.  SHALL WE DEAL THIS ISSUE?

 3 MR. ZIMMER:  I THINK THE MOST EFFICIENT WAY TO

 4 HANDLE WOULD BE TO DISCUSS IT IN THE CONTEXT OF --

 5 THE COURT:  YOUR CONCERN IS MR. SCALMANINI'S

 6 TESTIMONY RELIED UPON MR. LEFFLER, THAT'S WHAT --

 7 MR. ZIMMER:  RIGHT.  ATTEMPTING TO GET IN THROUGH

 8 MR. SCALMANINI -- LEFFLER TESTIMONY RECYCLED WATER.  IT

 9 WILL BE EASIER TO DISCUSS IT IN THE CONTEXT OF TESTIMONY

10 AND EXHIBITS.

11 THE COURT:  ALL RIGHT.  

12 MR. DUNN:  MAY I BE HEARD BRIEFLY?

13 THE COURT:  YES.

14 MR. DUNN:  IT MIGHT BE A MORE EFFICIENTLY WAY

15 DEALING WITH THIS BY DEALING WITH THESE BROAD BASED -- I

16 THINK WHAT COUNSEL CALLS FOUNDATIONAL ISSUES FIRST

17 BEFORE WE START WADING INTO THE DETAIL.  BECAUSE

18 DEPENDING ON HOW THE COURT DECIDES TO HANDLE SOME OF

19 THESE CLAIMS.  I MEAN, WE MAY NOT HAVE TO GET INTO THE

20 DETAIL.

21 THE COURT:  WELL, IT SEEMS TO ME THAT --

22 MR. SCALMANINI'S TESTIMONY REGARDING THE WASTE WATER AND

23 RECYCLED WATER, AND I DON'T HAVE IT -- A SPECIFIC

24 RECOLLECTION OF IT.  IT IS THE ISSUE THAT MR. ZIMMER

25 REALLY IS CONCERNED ABOUT, SO LET'S HEAR WHAT HE HAS TO

26 SAY.

27 MR. ZIMMER:  THE NEXT THING I NOTE, YOUR HONOR, IS

28 THAT MANY OF THESE OBJECTIONS BOTH IN TERMS OF THE
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 1 TESTIMONY AT TRIAL AND THE EXHIBITS DEALS WITH THE ISSUE

 2 OF WHEN AN EXPERT MAY TESTIFY TO MATTERS THAT ARE

 3 OTHERWISE ADMISSIBLE AS HEARSAY TO THE EXTENT TO WHICH

 4 AN EXPERT CAN SIMPLY REPEAT ANOTHER EXPERT'S EXPERT

 5 OPINION, AND THERE IS A WHOLE BUNCH OF STUFF INVOLVING

 6 USGS INFORMATION THAT I THINK WILL BEAR ON THAT LATER.

 7 THE CONTINENTAL AIRLINES CASE 216

 8 CAL.APP. 3RD 388, THE COURT STATES "WHILE AN EXPERT MAY

 9 STATE ON DIRECT EXAMINATION MATTERS ON WHICH HE RELIED

10 ON IN FORMING HIS OPINION, HE MAY NOT TESTIFY AS TO THE

11 DETAILS OF SUCH MATTERS IF THEY ARE OTHERWISE

12 INADMISSIBLE."

13 THE RULE RESTS ON THE RATIONALE THAT WHILE

14 AN EXPERT MAY GIVE REASONS ON DIRECT EXAMINATION FOR HIS

15 OPINIONS INCLUDING MATTERS HE CONSIDERED IN FORMING

16 THEM, HE MAY NOT UNDER THE GUISE OF REASONS BRING BEFORE

17 THE JURY INCOMPETENT HEARSAY EVIDENCE OPINION.

18 WELL, AN EXPERT MAY RELY ON ADMISSIBLE

19 HEARSAY INFORMING HIS OR HER OPINION AND MAY STATE ON

20 DIRECT EXAMINATION THE MATTERS ON WHICH HE OR SHE

21 RELIED, THE EXPERT MAY NOT TESTIFY AS TO THE DETAILS OF

22 THOSE MATTERS IF THEY ARE OTHERWISE INADMISSIBLE.

23 FOLLOWING THE CONTINENTAL AIRLINE CASE WITH

24 THE CASE OF PEOPLE VS. CAMPOS WHICH IS IN A SLIGHT

25 DIFFERENT CONTEXT IN TERMS OF A DOCTOR, BUT IT FAIRLY

26 STATES THE RULES AS I UNDERSTAND IT.  AND THAT IS THAT

27 IT IS ERROR TO PERMIT AN EXPERT TO TESTIFY AS TO

28 EVALUATIONS OR OPINIONS OF ANOTHER DOCTOR AS THE BASIS
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 1 FOR THAT EXPERT'S OPINION.

 2 THE RULE WAS NOT INTENDED TO BE A CHANNEL BY

 3 WHICH A TESTIFYING DOCTOR CAN PLACE THE OPINION OF

 4 INNUMERABLE OUT-OF-COURT DOCTORS BEFORE THE JURY.  AND

 5 THE IMPORTANCE OF THAT, I THINK, WILL COME UP WITH THE

 6 USGS AND THE EXTENT TO WHICH WE HAD IN MY VIEW A VERY

 7 BROAD CULMINATION OF EVENTS THAT ENDED UP IN A WHOLE LOT

 8 OF INADMISSIBLE OPINIONS.

 9 WE STARTED OUT WITH MR. SCALMANINI AT THE

10 TIME OF HIS DEPOSITION EXPRESSING NO OPINION ON

11 SUBSIDENCE.  HE WASN'T DESIGNATED FOR THAT.  4 O'CLOCK

12 P.M HE COMES WITH HIS EXTENSOMETER DATA.  

13 THE CODE REQUIRES THAT WE HAVE THE ABILITY

14 TO MEANINGFULLY TO DEPOSE THE EXPERT ON ALL OPINIONS

15 THEY INTEND TO GIVE AT TRIAL.  IT WAS NOT UNTIL LATER

16 THAT THERE WAS FOR THE FIRST TIME THAT THERE WERE ANY

17 CHARTS WITH THE EXTENSOMETER DATA ON IT.  

18 AND LET ME SAY THAT I THINK THIS

19 EXTENSOMETER DATA WE ARE TALKING ABOUT, ONE SITE, THE

20 HOLLY SITE -- ONE SITE IN THE BASIN.  NOW, I THINK IT IS

21 DRAWN US OFF TRACT SUBSTANTIALLY IN TERMS OF OPINIONS AS

22 WELL AS DRAWN US OFF TRACT PROCEDURALLY IN TERMS OF HOW

23 THINGS SHOULD WORK.  

24 THE OPINIONS IN THIS CASE HAVE CHANGED EVERY

25 STEP ALONG THE WAY FROM THE DEPOSITION TO THE TRIAL TO

26 THE TRIAL TESTIMONY.  AND WE HAD NEW OPINIONS ON

27 REDIRECT EXAMINATION THAT WERE NEVER GIVEN ON DIRECT

28 EXAMINATION.  I'LL HAVE SPECIFIC LINE REFERENCES WHEN WE
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 1 GET THERE.  

 2 LET ME TURN TO THE TESTIMONY -- THE TRIAL

 3 TESTIMONY.  I WILL SAY THIS, I -- THERE WERE A LOT OF

 4 OBJECTIONS WE COULD ARGUE FOR A LONG TIME ABOUT IN TERMS

 5 OF DIRECT.  I QUITE FRANKLY DON'T WANT TO SPEND THE TIME

 6 TO DO THAT.  

 7 THE THRUST OF MY CONCERNS AT THIS POINT IS

 8 TO THE REDIRECT EXAMINATION BECAUSE I THINK THAT IS

 9 WHERE THE LARGEST PROBLEM-WISE.

10 ON -- THE COURT MAY RECALL FROM THE

11 TESTIMONY THAT THERE WERE A LARGE NUMBER OF QUESTIONS

12 THAT DEALT WITH USGS REPORTS.

13 THE COURT:  WHY DON'T YOU GIVE ME THE PAGE AND

14 LINE, IF YOU WILL, AND THE DATE OF THAT TESTIMONY.

15 MR. ZIMMER:  WE ARE IN REDIRECT TESTIMONY BY

16 MR. DUNN ON PAGE 1326, VOLUME 11.

17 THE COURT:  PAGE?

18 MR. GRANT:  1326.  THAT PAGE 1326, SPECIFICALLY

19 LINES 2 THROUGH 8, MR. DUNN WAS ASKING MR. SCALMANINI

20 ABOUT THE USGS REPORTS, ABSTRACTS FROM THE USGS, AND

21 MR. SCALMANINI WAS ASKED THIS QUESTION BY MR. DUNN:

22 (READING:) 

23 QUESTION:  HAVE YOU READ THE

24 PORTIONS THAT DEAL WITH THE

25 ANTELOPE VALLEY?  

26  

27 DID THE COURT FIND THAT PLACE?  

28 THE COURT:  YES.
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 1 (READING:) 

 2 QUESTION:  HAVE YOU READ THE

 3 PORTIONS THAT DEAL WITH THE

 4 ANTELOPE VALLEY?

 5 ANSWER: I THINK SO NOW, YES.

 6 I HADN'T AT THE TIME I WAS ASKED

 7 ABOUT IT IN CROSS-EXAMINATION.  I

 8 DON'T NORMALLY RELY ON ABSTRACTS,

 9 YOU KNOW.  I DON'T KNOW THE SOURCE

10 OF -- I DON'T KNOW INPUT TO

11 CALCULATION, THINGS OF THAT TYPE.

12   

13             TAKE THE COURT TO PAGE 1333. 

14  

15 THE COURT:  BEFORE YOU DO THAT, LET ME BACK UP A

16 LITTLE BIT AND LED ME READ WHAT PRECEDED THAT EXCHANGE.

17 1333?

18 MR. ZIMMER:  GO TO 1333, LINES 16 THROUGH

19 PAGE 1334, LINE 7.  IN THIS PARTICULAR SECTION OF

20 TESTIMONY, MR. DUNN IS ASKING ABOUT BEING ASKED ON

21 CROSS-EXAMINATION ABOUT SUBSIDENCE AND RESIDUAL

22 COMPACTION.

23 ON LINE 21, MR. DUNN SAID:  

24 (READING:) 

25 QUESTION: YOU WERE ASKED

26 DURING YOUR CROSS-EXAMINATION UPON

27 A READING OF THAT SENTENCE WHETHER

28 YOU HAD AN OPINION IN THAT REGARD.












