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1. 1. INTRODUCTlON

2

3 The Public Water Suppliers’ generally support.ihe Willis Motion for CJasCecation

4 The class definition,, however,, should be modified to include private landowners pretly

5 pumping and those who have done so within the iattw yars Additionally, the 1ass definition

6 of“municipal water system”shou1d be defined as.a.public entity, regulated water company, or a

7 mutual water company

9 The Court should modify the class definition to eliminate any distinction between

10 landowners who pump and these who do not pump.3 All private landowners have predominate

11 common issues of law an4 fact. Determination of the basin yield, present and bist.dcgJ pumping

12 stresses, a physical solution to basin water shortage condhions and land stthsIdence., Moreover,

13 l1 landownrshavethepredo.minatc common ssue;Ofwhether public water suppliers acquired

14. prescriptive rights tbasin water.

15

16 Although some parties might question whether a non-pumper and a pumper iandownei

17 shøuld be put in asingle class, the class members potentkil future coif1ict depends upon..later

18 court flndings There is no conflict between landowners who pump and those have not pumped

19 unti1 there’ arises, if ever, a need tQ deter me landowner se1fhØIp” pumping during a coirt

.0 clte mine escriptiv period. In other wotds,itntil such time as Uiepub1i water suppliøts

21 establish a case. for pfeseriptive. rights, 1andownerswill not have to. shôwtheir se1fha1p”

22 . pumping, if any

23

24 Finally, exp1 ‘bdow pote that conflkf&amongst class members do not prevent

25 The Public Water upp1i nd4d4HitIe df Latateta[?aIndl Palmdale Water DstrkQtiartflfll
Water Distr1Lt Palm Ranch Ith,dØn Dtrfet, Littlerouk Creek ImgaboY Dlstnct Cahfomla Wafer Setvice

26 .(rnpany, Rosarnond Con’S ØistriCt and ios Angeles Cu Water Works DtTict,Ne4
The Willis Motion’s propose lass. .d. initionexdJudesihesea ntpa1ies

27 The. court is empowered to maie class d nitfondianges as neede ensure$tiatthe diass’rernaiiis asrtairnbi
(See Wooslev v State of Calitorata (l92) 3 Cal 4 75, 766 frmir su k6mt two 3asse lestttgle clasS

28 proposed by plahztiWs complaint’J.)
I
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1 class certification of the class, Wan actual conflict should arise the court can create subclasses or

2 implement other case. management techniques. (Daniels v. C.ententiIal Group (1993) .16

3 Cal.App.4 467, 471-472.)

4’

5 IL THE COURT’HAS BROAD POWERS TOMA,GE’TF1E CLASS SHOULD AN

6 ACTUAL CONFLICT ARISE

In a:ieadiug Califbtnia OIl .c e ation, th California Supreme Court observed

that because a trial cOurt could later deeertify a class if actual conflicts arose, a court shoulduot

cnsider’potentiaJ’.conflicts before they had actually occurred. (Richmond v. Dart Indnsfries, Inc.

(1981) 2c) Cal 3d 46Z 476-417) Courts are to cons tiler practical case management procedures

including bifrcittiott at su classing to presctv eta actions as the stperior method of

adjudicating. disputes involving numerous parties with common issue o Jaw or fact. (Rosack v.

) VolvofAmerica Coip,. (,1982) 131 CaLAp,p.3d 74l762
tao.>

Even ifcertain’ landowners who. have pumped groundwater claim priorit3w

against those landowner parties wheiavc not,pumped, their conflict is potential rn,4 notacL

Such a conflict will not octir until aifer the court detennines basiniIe1d,historical and present

pumj>ing and whether publi;water suppliers establIshed .prceriptive rights. After these court

•det’enninatIo,ns;’parties who havepunpe4 groundwaterwill be ma pøsition to claim priority

water rights over landowner parties who did ‘not pump during prescriptive periods.

Finally,, class notice and:.disc very woul4 allowthØ. courtio:subdivide the property owner

class, if necessary; all absent’ class members will advise.each

landowner ofthe class issues n. anyabsent las membei)iq opposes class, ecation.may

opt out ‘of the class toindivid rylida’ie its chthr., (R.Ithm.ord .,I3rt.Itndustrics2g i3 at

‘471.) Class members’ responses.tó:eourtapprovcdc1ass..diseovcry would allow theçour and the

pa1ies to divide iandown:ers intopmnper and ion-pumper subehisses.
OANGE\SHFJ)LtJNO\3I5OLJ
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1 ilL ALL OVER.;YING LANDOWNERS HAVE COMMON 1NTST

2

3 All overlying landowners in the Adjudication.. Areas whether they pump or note have.

4 predominate common hiterest ad. issues of law and fact. They :ll share predominate factual

5• interests and issues in .dteflniiiing1i c characteristics of the:ground. ater basin, the sale yield of

6 the groundwater basin and the-gei.erai rights to the yield ofthe groundwater basin including

7 prescriptive rights held by ptthlic water.suppliers.. (Scalmanini Deel.. ¶ 25.) As a matter of law

8 they all have predominate
. ifl that each. iaowner has a correlative overlying.right to

9 pump from the basin Therefore WIa’ a.’ha ..ominate common factual and

I 0 legal issues and interests.

H

12 A Landowners Withm IhAtidication )reafIave a Predominate Common Issue as

13 to the Extent and Reliability of the Ground Water Yield
:

14 All landowners, whether they pump or not, should participate class members

15 they share a common ground water supply. (Scalmanmi Dccl., ¶ 6.) Although, the aquifer

16. system is not uniform throughout -the entire Adjudication A’ea, the.aquifer system underlies fj

17 entire Adjudication Area and representsa, mon water supply for all overlying owners.

$ :jflqj DeeL, ¶ 6)

19. As shown by Exhibits C through E,. iuiuive to the Declaration of Joseph C

20 Scalnianini, while there-are localized circumstances that:contributc to ::ary1.

. ng groundwater:

21 conditions, such as water ievels,water quality and well yields the groundwater basin below the

22 Adjudication Area represents a common water supply to all overlying.landowners. (Scaimanini

:2,3 . .DcI.,l0.)

24

25:.. B. Landowners With the Adjudication Are: Have a Comnon:lssne Cc..nceniitig

26 the. Batin’s Limited Basin Yield

27 All members of theplopo.scd r..odifiød class are U.tidtd.in their use of groundwaterby a

28 limited basin yield This limited yield is the amount of recharge that occurs ndturdll) from
3
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surface water runoftinto the Antelope Valley. :Vaious sources have estimated this munber, prior

to 1972 when the impkmentatioh of supplemental water began. (Scalmanini DeeL, ¶ 11.) These

sources estimate that the average natural yield for the Antelope Valley is between 40,000 acre

feet annually (“afy”) and 75,000 afy. (Scalmanini Dccl,, ¶ 1 1; Exhibit F.) Furthermore, histodcal

pumping recOrds iiidicate.tbát the rate of groundwater pumping has been much:, larger than the rate

of estimated natural yield. (Scalmanini DeeL, ¶ ‘12.) Attached as Exhibit GtQ:tie Declaration

JOseph C, Sçalmanfni, is a graph which depicts historical pumping from the early 1950’s to 2006.

The graph sho*,s that the. estin ated historical groundwater pumping, in the Adjudication Area:has.

ranged from a high of almost 360,000 afy to a low of 80,000 afy (Scalnianini fled ¶ 12,

Exhibit 0.)’ Finally, thc:.graph indicates that on’ average during the last ten years total

groundwater pumping, from the Adjudication Area is estimated to be approxin.ately 135,000 afy.

(Scalmanini Deet ¶ 12)’

‘:A.flmflbet5 of the proposed modified class, share their predoniinate pr ::,:fifrnitud

g”oundwater supply. when compared tO the historical. and current pumpingin the A’udi

Area (Sealmanini Dccl , ¶ 13 ) The preceding paragraph shows that groundwater punipmg

during the last ‘60 years has been ‘teater than the overall. Stn ales of natural trsttpp1.y that

cont%eto tudwate recharge in the Adjudication Area. (Scaimani.ni ;I:ect, ¶ 13.)

C. Subsidence

All members of theproposed class share in the effects of overpumping the groundwater

basin, such as subsidence. As a:.result cf tbe’disparitybetwean groundwaterrecharge and

pun. ping, a significant aniourt’:o.;f:gromidwarer has bc’th:’temove’L&om storage in the aquifer:

system. Land subsidence in the.Mjudication.Area has been measured as much as six feet in.

some areas.. The’causes and contributions to subsidence are complex; however, they ‘arc known to

extend beyond the tiniteextent Of the fine-grained mäterials’that ultimatOly physically

consolidate, resulting in subsidence of the overlying land surface. As’ all overlying landowners

can the common groundwater basin supply, they similarly share, to varying degrees, in the effects;

that denve from the limited groundwatei supply when compared to the amount ofpumpmg that
‘OKANOE’SfiEtJND\3i5O(’ I

‘
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has occurred4and continues thro. ii the’presen.t. (Scalmanini DeeL, ¶ 14.)

2

3 D. Reliance on Imported Water

4. Due to estimated yield and the historical pumping records, coupied with t1 future

5 prjection$.ofwatet demands irrthe AdjudieatIon Area, all members of the proposed modified

6 class’ will he to rely on imported water to meet pumping demand& 1s shown by Exhibit .11

7 attached to the Dec1aratioofC aIrnanini, estrnates of tøtal water iequireinents over

8 the next 20 years in the Adjudi kra are epeted to reach 0 eccced the ‘highest historical

9 water demand in the Adjudicatisa Area,, which ranged from 300,000 afy to 350,000 afy,

10 (Scalmanini l)el., ¶ 15; Exhibit 1{) These estimates showthat water demand subtantia11y

11 exceeds a htori1. nmçff estimates. It is clear ‘that all members ofthe proposed mOdi fled class

12 wiil have to rely on imported water to meet their water needs.

13

14 iV THERE. IS NO REASNABLE D$T lJJS11fl4G cJASS

15 MEMBERS. WHO DOUTPUMPTROSE W’HODO:’PUMP UNTIL THE

COURT APP.ROVESINGT1CE
,. ... flY C. AUROPERTY

17 OWNERS

19 Puttwe c1sxpr ..vWijhs’ motion thus to etahlish’ g*ber*is’’explain how she

.0 iileth,i 1ancIowner ‘46ricn’ pump ‘fr the. WhO p tIypunipor pumped within

21 the last two years California courts have declared tha .ashownofolass ascertainabilityisa

‘22 fundamental prerequisite to c1ss.cedi’ticaiiou. (E.g., 4rnerican Suuki1vkior Corp. v. Superior

2 court (1995) 37 caLApp.4th.129 l, 1294.) Class ascerta tability generallyrequires (1) that the

24 class members bcclearly identifiab1e. and (2) thecIass members be located and identi 1çd of the

25 , ci onthcgh a reasorab1e expenditure oftlrnmd money.. (Rys vJ?oard ofSuperWs<rs

2.6 (1967) 196CatApp.3d 1263., i274-12%5)

27 An important aspeoiof’ascertainability.a.ahtwg that therewifl a reasonably

2.6 avaiJtble means cfidentifying clas mbei appropriate time (1eyes v. Board of
:AM3}i\SHEfl{.UND35O6.J 5
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1 Supervisorsc 196Cal.App.3d at. 1271.) Class members need not be presently identified for the

2 class to be certified as I rig as there is a reasonable means of identifying the class mtmbers later.

3 (See, c.gDaar v. .:.Yeiiöu. Cat. (1967) 67 Cal.2d 695, 706 [class members may come forward after

4 óLass certification to prove their damages claims].)

5

6 As shown below, there is no reasonable methad.:to separate landowners who pump from

•7 these who do notpump without the landwncr itselfproviding that information othe Ctiuitand

the parties T i .r.tation can be piovided hyelassniembers afterthe coiirtcertillesthe class

iti responses to .aJi. -approved. class action notice and their responses to court-approvc.

10 discovery asking eacfr:ciass Ii her..:tt; :at whetheritpresentiypunips orhas pumped

ii groundwater.. Although differetit methods have been uggeste; to determine whether pumping is

12 occurnng on property, all of the proposed methods have been reviewed and it has been
11

13 determined that none is reasonabiy suffioientQ aceureteto.i4;.tifyøveryone, v.:bo pimps and

14 those who do not (Seaimanini.Dec1., 17.)

m

16 Three sc.ure.ofpublic records were consulted to attempt to tetni.ine .. p: and non-

17 pumpers: State Water Resources Control. Board USWRCB”) filings pursuant to:Watcr Code

18 Section 5001; Well logs flied with the Department of Water Resources (DWR”); and Los

19 Angeles county well killing pern:its Each ef the above sources do. not provide sfficient

20 information to adequately identi.fy:all thø.se overlying landowners that. are currentlypumping.

21

22
A State Water Resouries Control Board Filing Requirements

23 Water Code Section 5001 reuii landowners in certain counties, that pump 25 afy or

24 norc. to fi1e an atinual report with the SWRCB. Los AngeisCounty.is oneo the specified

25 reporting ccunties but .ri CoUnty dOes not have aii:n::..fl.i;epoffingrqUirenient. (Scalnianini

.2.6 Dccl., ¶ 1g.) While a majority of the Adjudication 4.:flesi.n LosAngeles County, there

27 remains aiargepórtion located in KemCounty. Therehe SWRcB recOrdswould be limited

28: to Los Angeles county.
6
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1 After a review of the LOS Angles County records there were approximately potential 416

2 wells identified in the Adjudication Area. (Scalmanin.i 1) However, thousands of wells

3 have been identified from the DWR records. (Seahnanini Deci. ¶ 18) As the SWRCB filing

4 requirement is self-regulated, meaning that: it is not enforced by the. SWRCB, and given the

5 discrepancies in reports from the number ofwells identified by DWR, the SWRCB filings are an

• incomplete and inadequate way to reiiablydefme all pumpers and segregate them from non-.

7 pumpers (ScalmaniniDeel., ¶

8
13. Department of Water ResoutWell Lgs

1.0 The Departsnent.of Water Resources log lescribe..well drIlling and construction. Well

. 11. log information can include the we!Vs location, its. owner, the date of construction, a:.desc.ription
J

12 of materials encountertd in the subsurface, and a description of the matenals of construction and
U)

• 1 their depth placement in the well. (Scaimanini Dec1., 19.) Well logs do not imvi..eany record

14 of whether permanent pumprng equipment was installed in a well or what size purnpmg

.15 eqiipme.nnu..gbt..have been installed,. (Scalmanini Deel,. ¶ 19..) More importantly, well togs

.1. provide no ot going record, beyond the original date of constrction, about the use..of a well for

17 water supply. (Scaimaniñi Dccl., ¶ 19.) Therefore, the DWR well logs are nøt an aeon atosource

18 pfinfmiadon to deternihie. all pampers in. the Mjudicatioñ area. (Scalnianini DecL, 20.),

1.9
C. County Well Permit Records.

20

21. Both Los Angeles County and Kern County through their respective Departments of

22 Health and Safety requirewell permit applications. The primary focus of cow’,ty peiniittingha

23 been to ensure that wells are constructed ‘with adequate sanitary seats to prevent the entry of

24 contaminants into the well at the ground surface; and that fOcus has. expanded in some areas as a

25 function of local physical. eonditions. (Scaiinanuiii Deel,, ¶ 21.) Ultimately, however, local

2&, county perniitting involve well con5ttuctioi only and does not extend to folIow’up:pritiitting o.

27 recording whetherpermanent pumping equipment was installed ma we.1l, or that size pwr ping

28. equipment might have been installCd. (Scalrnanini Deci., ¶ 21.) More importantly, county well
ORANGE\sF1EDWND\385O(1 7
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I drilling permits provide no ongoing record •ifler initial construction and sealing, about the use oU

2 a well for water supply. (Sealmanini Decl. ¶ 2L) Thus. county well drilling permits caniiot be

3 used to accurately identify active purnpers throughout the area of adjudication, and to definitively

4 segregate them from.non-purnpers. (Scalmanini flecl. ¶ 2L)

5
V. CONCLUSION

7 The court has the power to certify a class of all landowners for lb pecificd prema.

8 COmmon issues of 1w and fCt:above As shown above, tliputative cl*s Wesenl*the Willis

9 and her legal counsel can adq •.ly representa clasw of landowners regardless ofwhether absent

10 class niembes presently pump orhavepumped within the last twoyears There isna showing by

H moving paEty Willis or by any other partyto the contrary.
i3

12 The Court should certify a class of all remaining private property own as requested and

13 pIained herein. Without such class certification, there will be significant cost and delay in

14 effeotuatingserviceofprocess.. After class certification as requested, the Cøurt can approve class

15 nothe aM discovery for .absønt. class membtrsto allow the court to later subdivide the c1ass, if

16 necessary.. For these reasons, the Public Water Suppliers respectfully request that the Court grant

17 putative class member WillIs’ rntion for class certification asniodified by the reqitshereinto

18 further include private property owners presently pumping and those who havedone so within the

19 last two years.

20

21
Dated: August , 2007 BEST BEST & KRIEGER LLP

EFF YvflUN24

cross-complainants25 :SMø COMMUNITY SERVICES.
.DJJ LELES26

DISTRICT

27

28
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