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I INTRODUCTION

The Pablic Water Suppliers’ genertily, sapporrthe Willis Motion for Class Cextification.
Thesclass d‘eﬁmtmn, however, should be'modificd toincludeprivate landownerspresently
pumping and those who have done'so withinsthe last two years.? Additionally, theclass definition
of “municipal warsrSyStei” dhould bie dfined. as a publisenitity, fepuldted water cotpany, of a
mytaal wetes gompany:

"The: Courshibirte Madify the class defitiitionts elimitiateanydistinction betwest
lardowners wheipump and.those who domotpump? All private landownerstsve, predominate
commyion issyes of awandifact: Determination oftthe hasin yield, present and Historical pumping
stresses, & physicalsshition 1o basin witer shiovtags tontitivns and land subsiderice.. Mbfesver,
dll landowngrshave the predominate:commen issueof whether public water suppliersacquired
presoriptive tights folbasin-water.

Although sorg parties mighi question whetlier & non-pumprerand 3 purmpes ladawmer
stould be putinsasingle clags, the tlass menibers™ potentidl fuyre conflict depends uposlarer
oqust findings. "Fhee i fio confliot bétween laridowrers who-pump and those have nat pumped
until there arises, if ever, ameed-fo-deferming Tandowaer “self?help” punping during a courd-
determined preseriptive peripd. Inoiherwords, uatil'such time as thepublic water suppliets
establish & case for préseriptive dights, landowiers,will ot have toshow their “selfhelp®
‘pumping; ifany;

Findlly, as-expilained below, potential conflicis:amongstclass men&ers&jampf‘prevmﬁ

* The Public: Water Supplisesingtude thieclties. ot Bancaystand Palnale, Palindale Watbr Distritr, Codi 1l
“Wedter Dikteict, Palny Rl Teganon Distier, Titlerek Creek BHeARsS DO CHiforal Wateh Sanvics
Coriipiny, BoSarsdnd Cofifiity Seriive Disirict and Los Angbles'Conafy Water Works Distrist N, 40,

* The Willis Motien’s propesed-cfassalefinitinnsexcludesiihescsbissribparties.

4 "The courtiis empowereditn make-class definifionclmpesias needed toensuretiatihe:classaeniims asermainble.
{See Woosiey v. Suieof California{1968)' €a1.4" 73§, 705 [epuirsobilividedling two dosses theninglecing
proporedy sleiniEeamplinla g
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class certification of'the class. If an actual conflict should arise, the court ean create subclasses or
implement other case management techmiques. (Daniels v Contennial Group {1993y 16
Cal. App.4™ 467, 471-472.)

| 1. THECOURTHAS BROAD POWERS TO MANAGE THE CLASS SHOULD AN
ACTUAL CONFLICT ARISE

In a Teading Califomia cuse onclass certification; the California Supreme Court obsgrve
| that becanse 4 trial court contd later decentify  class if uctual conflicts avose, a court should ot |
| (198129 Cal.3d 462, 476-477)) Courts are to consider practieal case'management procedures |
.| including bifurcation and sub classing to preserve class detions as the superior method-of

| adjudicating dispites involving numesous parties with sommon issues of Taw or fact. (Resackv.
| Vatvonf dmerica Corp. (1982) 131 CalApp3d 741,763,

B 08 x W AW N

Evenif certain Tandewners who have pumped groundwater claim priority water rightsas |
17 | against those landowner parties who havenot pumped, their conflict is potential and notactoal.
b Such a conflict will not accur unfit after the court determities basin yield, historical and present
determinations, parties who have pamped groudwater will be in a position to elaim priority
water rights.over landowner partiss wha did tiof pomp during preseriptive periods.

Finally, cless noticeand discovery would altow the court to'sabdivi property
4 | class, if necessary. Courd-approved elassnotice to afl absent class members-will advise:cach

landowner of the class issues and any absent class member who opposgs-class certification may
opt ont of the class to individually litigate its claim. (Richmond v. Dart Jndustries, 29 Cal 3dat
471.) Class members® responsesto-couri-approved class discovery would allow the:court and the _

- parties to divide landov
§ ORANGESHEDERIND\3ES0G6E

ers into pumper-and nbg-pmw subglasses.
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Il ALL OVERLYING LANDOWNERS HAVE COMMON INTERESTS

All averlying landewners in the Adjudication Area, whether they pump or not, have
predominate common fnterests and issues of law and fact. They all share predaminate factual
interests and issues in determining the characteristics of the groundwater basin, e safe yield of
the groumdwater basin and the-general rights to the yield of the groundwater basin ineluding
prescriptive rights held by public watersuppliers, (Scalmanini Deol., § 25.) As a matter of law;
they all have prédomiriate legal issuios in that cach landowner has & correlative averlymg tight to
Iegal issues and interests;

Ao Landowners Within the Adjudication Area Have a Predominate Common Issueas
‘1o the Bxtent and Reliability of the Ground Water Yisld
Al landowners, whether they punip or not, stiould patticipate as class members because:
they share a-commen ground water-supply. {Scalmanini Decl., ¥ 6.) Although, the-aquifer
gystem is notaniforr lhmughmt*th&mhc Adjodication Ares, theaquifersysterm underlies the:
' A ents 3 commen wiiter supply for all overlying owhers..

Exhibits C through E, inclusive, to the attached Declaration of Joseph €.

| Scalmanini, wmm thete are lacalized citcumstances that contribute to varying groundwater
 ‘conditions, such as water levels, water quality.and well yields, the groundwater basin below fhe
| Adjndication Area represents a contunon water supplyto all overlying landowners. (Scalmanini
§ Decl, §10.)

B.  Landowners With the Adjudication Asea Have a Cotomnon Isshe Conterning
the ﬂﬂ » !asI i P «!. i B » m
All members of the proposed modified class are limited in thejr use of groundwater by'a

| limited basin. }ﬁeld, This limited vield is the amount. aftesi;atge 1hat.ocmxm¢athraﬂy fromi.
wnmmsumwuwm L . 3
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‘ranged from:a bigh of almost 360,000 afy to a Jow of 80,000 afy. {(Scalman
§ Exhibit G Finally; the graph indieates that on average during the last ten years, total

i pumping; 2 significant amountof groum

surface water roneff into the Antelope Valley. ‘Various sources have estimated this mumber, prior
to 1972 when the implementation of supplemeital water began. (Scalmanini Decl.,'11.) These
sources estitnate. that the average natural yield for the Antelope Valley is between 40,000 acre
feet annually (“afy”) and 75,000 afy. (Scalmanint Decl,, § 11; ExhibitF.) Furthermate, historical
pumping records indicate that the rate of groundwater pumping has been much larger thanithe rate
of estimated natural yield. {Scalmanini Decl,,§ 12 Attached as Exhibit G to the Declaration of
Joseph C. Sealmanini, Is 4 graph which depicss historical pumping from the early 1950 to 2006.
The graph shows that the estimated historical groundwater pumping in the Adjudication Area has

groundwater pumping from the Adjudication Area is estimated to be approximately 135,000 afy:

Allmembers of the proposed modified class, share their predominate problesy of limited
groundwater supply when compared to the historical and current pumping in-the Adjudication
Area. {Scalmanini Desl., § 13.) The preceding paragraph:shows that groundwater punipirg
mmmmmm been greater than the vverall estinates of tatural water supply that

‘proposed class share in the effects of over pumping the groundwater
basin, such assubsidence. As aresult of the-disparity between groundwater recharge and

water has been remioved from storage in the aquifer
system. Land subsidefice in the Adjudication Areahus been measured as much as six feetin

| some areas. The-canses and:contributions to subsidence are complex; however, ey are known o

extend beyond the finite extent of the fine-grained muterials that vitmately physically

1 consolidate, resuliing in subsidence of the overlying landsurface. Asall overlying landowners
ter basin supply, they sinmilacly share, to varying degress, in the affects
- that derive fror the Himited provindwa

supply Whet cofpared to the amount of pumping that
OBANGESHEDLUNDUIESNG
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| Iv.  THERE IS NOREASONAHI
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hascoceurred, and continues through the present. (Scalmanini Decl., 4 14.)

D Reliance on Tmpotted Water
Due to estimated yield and the historical pumping records, conpled with the future
projectiong of water demands in the Adjudication Area, a1l membersof the proposed modified
class will have 1o rely on imported water to meet pumping demands. As shown by Exhibit H
hed to the Declaration of Joseph C. Scalmanini, estimates of total water requitements over

| the nixt 20 yours in the Adjndication Aren are expected to reach ot exceed the highest historical

nd in'the Adjudication Ate, which ranged from 300,000 afy to W&a&,

{(Bealmanini Decl., ] 15; Exhibit Hj These estimates show that water demand substantially
| exveeds all historical runoff estimates. Rtis.clear that all members of the proposed modified ¢lass
1 will have to rely on imported water to meet their water needs. !

B METHOD FOR DISTINGUISHING CLASS
COURT APPROVES CLASS NOTICE AND/OR DISCOVERY TO ALL.PROPERTY

thelast two years. Californiacourts have declared that a showingof class ascertainability
furdamental prerequisite to-class:certiffcation. (B.p.. dmericun Suzul Motor Gﬁ@ v. Superior

I Court (1995) 37 Cal App 4™ 1291, 1294 ﬁlassmmh:ahﬁﬁy generally tequires (1) that the
' class members be-clearly identifiable; and (2) fire-class members be Jocated and identified ofthe

dassantionthrougha reasonable expenditureof timeand money, (Bepes v Board of Supervisors

| (1987) 196.Cal App. 3¢ 1263, 12741275

An important aspect of ascertainability is:a showing that therewill be a reasonably
smlintle aveats oF ienityng lase meniberss Sesapmrcpriate tie. Ghggess Do of

QMN'EE\SHEN UNDI8506,
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| Angeles Countywell drilling permuits. Bach of the dbove sources:
 information to-adequately identify all those overlying landowners that are currently pumping:

et T B g

- Supervisors, 196-Cal.App:3d at 1271.) Class members need not be presently identified for the
 olass to'be certified as long as there is a reasonable means of identifying the class members later.

(See, e.g., Daary. Yellow Cab (1967) 67 Cal.2d 695, 705 [class members may come forward after

| class certification to prove fheir damages claims].}

As shown below, fhere is no reasonable method ta separate landowners who pump from
those who do notpump without the landowner itself providing that information to the Court and

groundwater;, Although different methods/ Whmﬂﬁ%ﬁﬂ b datermmav.‘heﬂm pumping is

otourting on propeny, all of the proposed methods have been reviewed and it has been

- | determined that none is reasonably. sufficient-or aceurate to-identify everyone who pumps amd
{ those whodonot. {Seab

Throe sourcesof public reeords were eonsnlted to attempt to determing pumpers and non- |
pumpers: State Water Resources Control Board ("SWRCH") filings pursuant fo Water Code '
Section 5001; Well logs filed with the Department of Water Resources ("DWRY; ard Los
do not provide sufficient

A.  State' Water Resources Cortrol Beard Filing Requirements

Water Code Bection 5001 requires landowniers' in certain counties, that pump 25 afy-or

| more o file anansiual report with the SWRCB. Los Angeles County is oneof the specified
| reportingcounties but Kern County does ot have a-similar repotfing requivemient. (Scalmanini
 Decl.. §18.) While a smajority of the Adjudication Asea lies in Los Angeles County, there

remains a large-porfion located in Kem County. Therefore, the SWRCB-tecords wonld bie firnitedd
to Los Angeles County.

| DRANGRSHEDEUNDIB506 3 6
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After a eview of the Los Angles County records there were approximately potential 416
wells identified in the Adjudication Area, (Scalmarini Decl., § 18.) However, thousands of wells
have been identified from the DWR recards. (Sealmanint Deel. § 18) As the SWREB filing

requirement is self-regulated, meaning that it is not-enforced by the SWRCB; and given thie

| discrepancies in-reports from the number of wells identified by DWR, the SWRCHB filings are an-
 incomplete and inadequate way to refliably define all pumpers and segregate them from non-
- pumpers. (Scalinatini Desl., Y 18.)

B.  Departmentof Water Resources'Well Logs

The Depattraent of Water Resources logsidescribe well drilling and construction, Well

Hgatele

- log-information-can include the well’s location, its owner, the date of consiruetion, a description
o matials encoustre i e ubsuc
| their depth placementin the well. (Scalmanini Decl.,§ 19.) Well logs-donot mvide«my record

ce, and & description of the materials of eonstruction and

of whether permanent pumping equipment-was iustalled in a'well, or what size pusmping

. equipraent might have been iistalled, (Scalmatini Decl,, § 19.) Mare m:pamnﬁy.mﬁlogs

provide no ongeing record, beyend the original date-of construetion, about the vse of & well for

- water supply. (Sealmanini Decl., § 19.) Therefore, the DWR well logs are not an accurate source
|| ofinfonnation todetermineall pumpers in the Adjudication area. (Scalmanini Decl, 420

C.  County Well Permit Records

Both Los Angeles County and Kem County through their respective Departments of
Heaith and Safety require well permit applications, The primary focus of county permitfing has

| bees to snsure that wells arorconstructed with adegute sanitary seals to prévent the-enftry of

s into the well at the ground surface;and that Focus has expanded in some areas as a
Dol 21 Uity howeses s

ent pumping equipment was instafled ina well, or what size puniping

equipment might have been installed. (Smhnmmtr Decl, § 21,) Mave importantly, county well
: ﬂmmmwm:
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|| effectuating serviceof process, ARerclass certificati
| notice-and discovery
| necessary. For thesereasons, the Public Water Suppliers respectfully request that the Court grant |

drilling permits provide no ongoing record, afferinitial construction and sealing, about the use of
a well for water supply. (Sealmanini Decl.,§ 21.) Thus, county well drilling permits eannot be
used to accurately identify active pumpers throughout the-area of adjudication, and to definitively

V. CONCLUSION

The cotwt hiss the power to certify a class of all landowners for the specified predominate
common-issues of law and fact-above. As shown abiove, the pulative olass representative Witlis
and her legal eonnsel can adequately representia class of landowsiers regardless of whether absent
class menibers presently pumip or have pumped within the last two:years, There ig'no showing by
‘moving party Willis or by any other party fo the contrary, |

‘TheCourt should certify a cless of all remaining private property owners as requested-and |

- explaitied herein. Without such class certification, there will be signiificant cost and delay in

.}

ion as requested. the Court can approve class. |
for absent class members to allow the couwrt to later subdivide the elass, if

putative olass member Willis” motion for class certification as modified by the requests hereinto

| further include privats propetty owtiers presently pumping and those who have done so within the |

Dated: August 9, 2007 BEST BEST & KRIEGER LLP

ms:rmanﬂlmam
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2 4 1, Kerry V., Kesfe, declare:
3 1'am @ gesident of the State of California and over the age of cighteen years, and
. | mnof a party to the within action; my business address is Best Best & Krieger LLP, 5 Patk Plaza, |
4 | Suite 1500, Irvine, California 92614, ‘On Augnst 9, 2007, I servedthe within document(s):
5§ PUBLIC WATERSUPPLIERS’ STATEMENT OF SUPPORT FOR A MODIFIED
g ; CLASS AS PROPOSED BY REBECCA LEE WILLIS
71 by pasting The document(s) listed above to e Santa Clara County Superior Court|
gl website in regard 1o the Antelope Valley Groutidwater mater.
gl [[]  byplacing the document(s) listed above inasealed envelope with postags thereon}
o fully prepaid, in the United States mail at Irvine, California addressed as set forth|
10 below.. :
1 O by causing personal delivery by ASAP Comporate Services of the documeni(s)|
& listed abiove to the person(s) at the.address{es) set forth below:; :
__ - by personally delivering the: document(s) listed above to the person(s) at the ‘
| address(es) set forth below. !,-
14 1 caused sugh eovelope 1o by delivered via overnight delivery addressed as |
15 indicated on the attached service list, Such envelope was deposited mmehmy :
by Pederal Express following the firm™s ordinary business practices.
16
7
_ lanvreadily familiar with the ﬁ!fm’s pramceaf wﬂestlm and
18 | correspendence formailing, Under ] 0 it
Service on that same-day with postage thereon fully prepaid in the ordinary oo
ggi | son s Hiak on Toaioie of the iy 4 vl (et o2, :
date or postage meter date is more than one day after date-of deposit for mailing in affidavit,
20 |
I declareumder penalty of perjury under the laws of the State of Califomiy that the |
21 || above is true and correct.
2 Bxecuted on August 9, 2007, &t Irvine, California.
23
24
25
26
27
28
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