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 Onder: “The Court erifies the Class for the ()
| including yield: (2) adjudicatior
- reserved tights; (4) determine a physical solution to-water shortage

-_' wﬁesi" hghistcstnfa and recover sion-native-water in the Basin; and {5) for all vther purposes

§ elass, with a-conmm
 Is syperior to otheravailable methods for the fair and efficient adjudication of the controversy;
 and the class representative is ablo to fuirly and adequately protest the interests of the amended or | -
- modified class as certified for any orall of the purpase
g | the Contt may deem sicoes

TO ALL PARTIES AND ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that, pursuant to-Rales 3.764 and 3.765 of the California Rules

| of Court, on March 3, 2008, at 10:00-a.m., or as soon thereafter as the matter may be henrd, in
| Department 1, Room 534 of the above fitled court, Jocated‘at 116 North Hill Street, Los Angeles, |
- California 90012, defendants California Water Service Company; €
 Palmdale; Littlerock Creek irrigation Distriet; Los Angeles Couaty Water Wotks Distriot No. 4, |
| Anteiope Valiey; Palimdate Wter District; Rosamond Commurity Services District; Palm Ranch |

ty of Lancaster; City of

Irvigation Distriet; and Quartz Hill Water District (colleetively, “Public' Water ﬂumﬁars")wm

: ﬂiﬂhﬁ%ﬁhmmﬁwmm@rwmnﬂor

¢ 11, 2007 as follows:
nin Paragraph 1 of the Orderis sménded o modified to delete |
property and did not do so at any time

) Jamumary 18, 20067
g paragraph madfmﬂaﬁwmelaﬂmmmwhlofm
of the Public Water Suppliers” groundwater ri

ights; (3) adjudication of the United States® ground

t deems necessary tq redefine the Class.”

Themeiﬂh&mﬂ&m&agmunds ' bers of the amended and modified elass
practicable to bring themall before the: Court; they are:an ascertsinable.
om, similar and unique question of law ar fact; the amended aod modified class

-described above and until such tims as

* MOTION TO MODIFY ORDER CERTIFYING PLAINTIFF CLASS




The Motion is based upon the artached Memorandnm of Points and Authorities, and any
| other orgl and documentary-evidence properly beforethe Courr.

L' Dated; January 30, 2008
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| @ction mechanism for remuaining Jandowners who have not yet appeared in these coordinated
| proceedings. Although there wasan indfeation that another plaintiff class might be created to
| represent remuining landowners, no additions! plaintiff class representative has et sppeared and |
| withi the patties concerning the need to obtain jutisdiction over remaining landownenparties.
i Agcardingly, the Court ordered that any party may filea motion-on er before Jamuary 30, 2008, to |
| amend or modify the Class to include retnaining property owiiers. =

; members. Forthese reasons, the Public Water Suppliers’ mpwbﬁﬂlyrequmlhatihecam
- amend or modify its Order to inclnde:all

1 WWWWWMWMWW Cityof Lancash
- Countyof Los Anpeles Waterworks District No. 40, Antelope Vailey, Palsmidale Waler District, Rosanmond
- Community Services Distriet and Quattz Hil) Water District.

L INTRODUCTION
On Septernber 11,2007, the Court issued its Order Centifying Plaintiff Class (*Ocder”) for |
& plainfiffs’ class action with Rebecca Lee Willis as the representative of the Class-and the faw
firm of Krause; Kalfayan, Benink & Slavens LLP as counsel for the Cluss, As presently certified,
the Class genmllymcindasall persons and entitids that own real property {n the Court’s
ly-determined Adjudication Area{*Basin®) that domtpmnp oundwater and have not

pumped groundwater within the five yearsipreceding January 18, 2006, and excludes municipal
waler GUSTOmErs.

’For more than & year, the Court.and parties have discussed the poteniial use of the class

shown in the previous filings leading to the Court’s Order; the/Basin encompasses

ster, City of Paldale,

1
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II. THEMODIFIED CLASS MEETS CALIFORNIA'S CLASS CERTIFICATION

In Sav-On Drug Stores, Inc. v Superior Court (2004) 34 Cal4th 319, the California
Supreitie Court. articulated California’s clasd certification requirements: (1) an ascertainable
class; and (2) 2 well-defined community of inferest among class members, (Sev-On, supra; 34 |
~Cal4th af p, 326, <iting Lockheed Marrin Corp. v, Superior Court (2003) 29 Cal dth 1096, 1104.)
| Asshown below, the modified Class meets the requirerents because class members: (1) ate all
| beneficial userof'a common groundwater supply; (3) haven predominate vommorrinterest in ,
 identifying the Basin's characteristics inchiuding yield: (4) have a predominate.common inerest it |
| aefining ot timiting Puibtic Water Suppliers’ groundswater rights; and (5) have-a predominate ‘
' ‘eummon. interest in achieving a physical solution to the Basin’s water shortage conditions.. Thus,

I - TR T SRt
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16 A. The Amended and Modified Class Is Ase
18 Indetermining whether the proposed lass is ascertainable, courts examine the-propesed
19 | slassdofinition, size of the class, and the means for-identifying class memibers, (Say-On, supra, |
20| 34 Caldth atp. 327, eiting Zeckheed, supra, 29 Caldth at pp. 1104-1107.) The modified Class

21 | would consist of all private landowners subject tothe Order’s-existing class member exelusions.
InRivhmond v. Dart Indusiries, Ire. (1987) 29 Cal.3d 462, 478, the Califoenia Suprenie
23 { Court found anascertainable property owner¢lass because public records indieated land |
24. | ownership. Additionally, the California Supreme Court found class members’ individual service |
25 | or joinderto be impracticable because-there were aver 2,600 property lots.

26 Asin Riehmond, the wiodified Class is ascertainable beeause class memibers' land
27 | ownership-can be identified in public records. Moreover, the Basin has ar estifmat

23 | parcels, miare than 25 ties the number that the Rickmiond covrt found immpeactic
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Thus, there'is no reasonable dispute that the class is ascertainable or that individual class member
joinder is impracticable.

B. The Amended and Modified

Class Has A Well-Defined Community of Interests

represent the ¢lass. (Sav-On, supra, 34 Cal.Ath atp. 326, citing Lockheed; supra, 29 Caldthatp. |
| 1104) As shown below, the modified Class satisfies sach requitement; - 4

1. The Class Has Predominant Questions of Law and Fact:

| fuct. (Zinderv. Thrifty (2000) 23 Cal #th 429, 435.) ‘The modified Class has predominant

} questions of law-and fact.
| Finst,each class memiber owns land within the Basin. Thus, ils ehsaoteristics including
| safe yield, areimportant common issues for each class member. Moreover, Basin vieldis the
| | predominate issue: for all parties hepause the yield determination will deride hiow much water can
. besafely withdrawn fron the Basin, With a safe yield deterinination, the (:nm-mpmtaet all
 parties from the existing “free for all” groundwater pumping which creates overdraft conditions _
and threatens all parties’ ability to rely upon the Basin for a safe and reliable groundswater supply, |
Sgeond, modified Class members. allege apredominate comnon tortelative and overlying |
right to the Basin’s native groundwater for asonab |
land, (Katzv. %mmm&s}m Cal. 116, 134-13&.}
Third , the modified Class membess have predominate commeon olaims-and defenses
against other water rights claims, speo;ﬁmllythe federal reserved right ¢laim by the United 5tams

"~ PUBLIC WATER SUPPLIERS” MOTION-TO MODIFY ORDER CERTIFYING PLAINTIFF CLASS
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eligibility for recovery or as to the:amount of damunges." (&%@Mm’ 35 Cul
' quoting Einplayment Development Dept. v. Supevior Court{1981) 30 Cal 3d 256, 266) "Welong
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solutionto the Basin’s water shortage conditions. Ihep'__'_ sical so!utwn meuld.mclude-a Court

| determination of all parties’ rights to store and recaver non-native water in the Basin.

2. Class Members” Individual Claims Do Not Prevent Class Certification

’Ihe‘posaxbsﬁty that class members have different pmping histories is not:a reasof to

vgnized 'that each class ¥ember might be requived nltimately to fustify an individual claim
does:not necessarily preclude maintenance of & class aetion." (Saw-Om supra; 34 CalAth et p.

. 332.333 quoting Collins v. Rocka (1972) 7 Cal 34 232, 238.)

"If the factual underlying class members' claims differ, or if class members disagree as to
of Hab; Itty, thefﬁmljndgg.m of techniques like sub-classing, of [other
jon, may incotporate the class differences into the litigative process, and give all

r ﬂmmm%duemdemdmgwhaﬁsﬂmpmpumaf&e Litigation.™ (Richmond,

supra, 29 Cal 3dat p. 473.) Moregver, each class member has the right to “opt ont™if the class
member does not want the ¢lass represeritative to repredent its interests. (Sav-On, supra, 34
Cal.4th at p. 335.)

"Because trial courts are xdmhysﬁweéwevﬂmm fiici

» (SO mmm%m&mmemw%agm J"ththa:
there are predominant questions of law and factis a “vomparative concept,” and the nesd for class
members to later establish individual eligibility and damages does not mean thaf predomi

 gjuestions of law and fact do net exist, fW“WWMmumm“ -

1263, 1278.) Class members have predos " qummsdf‘hwmﬁfwtaﬂdme

3
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 same intercst in determining the Basin's safe yield and other Basin chatacteristics a5 the Class
| members. She also has their same inferest.in limithg Public Water Supplier groundwaterrights |
| becauseall private landowners gain by limiting or redneing the Public Water Suppliers*tightsto |

modified Class should be certified.

3. The Class Representative Has Claims and Defenses
Common to the Class.

A class only needs one class representative with some claims and defenses that amtypmal
" f&apmé?@alﬁdmp%?ﬂ}lﬁhc T S
ave typieal of the clasg, the class represesitativi will adequa
supra, 23 Cal. 4™at p, 435.}
As explained herein, the modified Class his predominate common claims atid defenses.

{ They are the same a5 those held by the Class représentat Willis. Like ‘
: Wmm,mhchmﬂmm&sahndow«mnﬂﬁhﬂmBuh They each haye theright to allegea |

correlative-overlying right to pump groundwater for ressonable and beneficial use on their
1, 141 Cal. at pp. 134:135; Cal, Const. art X, swo. 2.) Ms. Willis has the

groundwater. Ms. Willis and elass members have sinmilar, if not identical, defenses to-various

- water rights elaimed by the United States., (Sse Wershba v. Apple Computers, Inc. (2001391
 each class member was subject to.the identical conduct of Apple Computers].) Stated simply; the
less-water gsed by the United States and Public Water Suppliers, the more water will be available |

Class Coutwel Has Extensive Class Action Bxperience

The Court has already found that existing Class Counsel has sufficient experience

5
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| Asexplained herein, the California Suprente Court bas long resognized tha each class member’s |
| ditpre
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| susfered by each different class memb waite
| represettation to the class.” The Wershba Coust found that class represenitatives were “exposed |
§ toidentical conduct by Apple a5l othier clasy members * and held that “only a conflict that goes |
" vorthe very subject master of the Litigation will defeat a party’s elainyof representation: (/d; atpp.
| 236-238.) Similarly, in fre Gipro Cases I & H (2009121 Cal A

. Appeal relied upon severa] vases for s bolding that differer

{ proof of damages is not fatal to.class
. w Hertz Corp. (1983) 143-Cal. A _
' Cal App.3d'605, 617; Werskba, supra, 91 Cal App 4if 4t p. 238})

| putnp and thase who do not pump groun
' 1o the allegations in the pl
- supra, 34 Cal.4th at 327 eiting Rickmond, supra, 29 Cal.3d at p. 478) The Class does not alloge
| any claims against other private landowner party, and ng private landowner has filed 4 pleading
 against the Class. Thus, there is nio class‘conflict between class menibers who pump and those

YT RERBEBREREE G

role in the adjudication and has shown that he will vigorously prosecute this action.

IV, NOIRRECONCILABLECONFLICT PREVENTS CERTIFYING THE MODIFIED
CLASS

leges a corvelative overlying right on behalf of dll Class members.

it elaim does not prevent class certification nar create a conflic within the ¢lass that would
I Wershba, supra, the Court of Appesl upheld the trial eourt class certification by
atives had not personally incurred all of the damages |

ppdth 402, the Court of

t differences it individual class members”
ertification. (121 Cal.App4" at pp.413-414 citing Lyzar |
igger, dne. v. GTE Co. (1987) 191

ey

Some counsel incarrectly contend that a conflict-will exist between elass members who \
dwater. 1t is well-settled Iaw, however, that coorts Took

whit do-hot pump groundwater.
If such an allegation arises, the Court has the: discretion to/ereate subclasses orimiplement
6
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other case-management techniques, (Richmond, supra, 29 Cal.3d at pp. 470-471.) Thus, any
elaim of conflict within the Class hetween those who pusap and those who do not, fails toprévent |
|| -certification of the modified Class..

Finally, the Court will ultinsately review any class settlement to proteet the Class

| members. (Cal. Rules of Ct., Rule 3.769; Marcarelli v: Cabell (1976) 58 Cal. App.3d 51, 53.) A
- possibility of unfair treatment of class members is “held in check by the requirement that the
 judge determine the faimess of thesettlerment before he canapprove it* (Wershba, supra, 91

| Cal.App:ath at p. 240 citing Mars Steel v. Continentol 1. Nat. Bank & Trust (7" Cir. 1987y F. 24 |
677, 681.) Thus, the Cotirt e protect the modified Class members from any unfair settlement,

| For he all reasons above, the Public Water Suppliors respectfully request that the Court
|| rant their motion to zmend and modify the Order a5 requested harein,

Dated: Janivary 30, 2008,

T

"PUBLIC WATER SUPPLIERS' MOTION TO MODIFY ORDER CERTIFVING PLAINTIFF OLASS




PR S S

[

S 8 =3

14 |

-T - - T - W S U T <

B

O
0O
O

| DRANGERKEEFE:23Z01.) ..

ot a party to the within action; my business address is Best Best &Kﬁgﬁ; P,
Suite 1500, Irving, Califarmia92614. On January 30, 2008, I served the within document(s):

PUBLIC WATER SUPPLIERS’ NOTICE OF MOTION AND MOTION TO AME]
OR MODIFY SEPTEMBER 11, 2007 ORDER CERTIFYING PLAINTIFF CLASS

 listed abave 1o the persons) atfho address(es) set forth below,

I, Ketry V. Keefe, declare:
1.am a resident of the State of California and over the age of ¢ij

sen years, and |
s 5 Park Plaza,

by pasting the document(s) listed above to the Santa Clarx County Superior Court}

by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, in the United States wrail at Trvine, California addressed as set forth|
below, _

by causing personal delivery by ASAP

by personally delivering the documet(s} listed above o fhe personts) at the
sdfirensfis) et fosth belovs,

1 caused such envelope to be: delivered via ovemnight delivery adé

ressed as

indicated on the attached service list. Such envelope was deposited for delivery
by Federal Express following the firm’s ondinary business practices.




