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LOS ANGELES COUNTY WATERWORKS
DISTRICT NO. 40

EXEMPT FROM FILING FEES
UNDER GOVERNMENT CODE
SECTION 6103

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

Coordination Proceeding
Special Title (Rule 1550 (b))

ANTELOPE VALLEY GROUNDWATER
CASES

Included Actions:

Los Angeles County Waterworks District No.
40 v. Diamond Farming Co.
Superior Court of California
County of Los Angeles, Case No. BC 325 201

Los Angeles County Waterworks District No.
40 v. Diamond Farming Co.

Superior Court of California, County of Kemn,
Case No. S-1500-CV-254-348

Wm. Bolthouse Farms, Inc. v. City of Lancaster
Diamond Farming Co. v. City of Lancaster
Diamond Farming Co. v. Palmdale Water Dist.
Superior Court of California, County of
Riverside, consolidated actions, Case Nos.

RIC 353 840, RIC 344 436, RIC 344 668

Judicial Council Coordination
Proceeding No. 4408

LOS ANGELES COUNTY
WATERWORKS DISTRICT NO. 40°S
OPPOSITION TO DIAMOND FARMING
COMPANY’S MOTION TO STRIKE

Hearing:

Date: December 2, 2005
Time: 10:00 a.m.
Dept.: 1
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION.
Diamond Farming’s Motion to Strike should be denied because:

. The Complaints seek an adjudication of all rights and interests to the Basin while
Diamond Farming’s action seeks only limited redress as to its water rights, and

thus, the two actions are different and not duplicative.

. The Motion to Strike is inconsistent with Diamond Farming’s pleadings before the
Riverside County Superior Court as to whether the County’s claims are
compulsory cross-claims; and the doctrine of judicial estoppel requires denial of

Diamond Farming’s Motion.

" County Waterworks District No. 40 filed the Complaint pursuant to an Order by
the Riverside County Superior Court, an action that Diamond Farming itself

requested before the Riverside Court.
IL. FACTS.

This action is to adjudicate groundwater rights within the Antelope Valley Groundwater
Basin to stabilize and preserve the water supply in the Basin. Other pending actions, as detailed
below, seek only limited redress for individual interests.

In 1999 and in 2000, Diamond Farming Company filed quiet quiet title actions and named
only a few public entities that provide public water service. (See, Exhibits “A,” “B,” and “C” to
Diamond Farming’s Request for Judicial Notice.) Both Diamond Farming and Wm. Bolthouse

Farms, Inc., sought judgments that their right to pump groundwater is superior to the public
ORANGE\SMS\21786.1 '
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agencies’ needs and rights to provide water to the public. (/bid.)

On November 12, 2004, the County filed a Motion for Leave to File a Cross—Complaint in
the above consolidated actions of Diamond Farming and Wm. Bolthouse Farms, Inc. (Diamond
Farming’s RIN, Exhibit “F.”) Diamond Farming filed an opposition (County’s RIN, Exhibit “2”)
and stated at the hearing that it did not intend to later argue that the County’s cross-complaint was
a compulsory cross-complaint. (County’s RIN, Exhibit “2”, p. 4:14-15.) The Court denied the
motion and ordered the County to file separate actions in Kern County, Los Angeles County, and
submit a petition to the State Judicial Council to coordinate the actions. (County’s RJN, Exhibit
“2”.p. 31, Ins. 14-28 —p. 32, Ins. 1-11.)

On November 29, 2004, the County filed Los Angeles County Waterworks District v.
Diamond Farming Co., et al., Los Angeles County Superior Court Case No. BC 325201.
(County’s RIN, Exhibit “3.”) On December 1, 2004, the County filed this action. (County’s
RJN, Exhibit “5.”) These two actions are general groundwater rights adjudications. (County’s
RJN, Exhibits “3” and “4.”)

On January 3, 2005, the County submitted a Petition for Coordination to the State Judicial
Council. (County’s RIN, Exhibit “5”) The Judicial Council appointed the Honorable David C.
Valesquez, Judge of the Orange County Superior Court, and he ordered the Diamond Farming
actions and the Groundwater Adjudication actions coordinated on June 17, 2005. (County’s RJN,

Exhibit “6.”)
III. ARGUMENT.

A. DIAMOND FARMING PROVIDES NO AUTHORITY FOR ITS
ARGUMENT THAT THE COUNTY’S COMPLAINTS MUST
BE STRICKEN AS “IRRELEVANT,” REDUNDANT” OR
“DUPLICATIVE”.

Diamond Farming bases its Motion to Strike on Code of Civil Procedure Section 436,
ORANGE\SMS\21786.1 3
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which provides

The court may, upon a motion . . ., or at any time in its discretion, and upon terms it deems
proper:

(a) Strike out any irrelevant, false, or improper matter inserted in any pleading.

(b) Strike out all or any part of any pleading not drawn or filed in conformity with

the laws of this state, a court rule, or an order of the court.

However, Diamond Farming provides no legal authority in Section 436 or otherwise, for

37 ¢k

the Court to strike the County’s Complaints as “irrelevant,” “redundant,” or “duplicative.”
Diamond Farming merely relies on its own allegations in other cases, i.e., the Diamond Farming
action, to support its argument. By way of this argument, Diamond Farming does nothing but
confuse the issues since the County’s actions and Diamond Farming’s action differ in their scope
and requested relief.

Diamond Farming incorrectly suggests that the County’s actions and Diamond Farming’s
1999 action are sufficiently similar such that the County’s allegations are “redundant and
duplicative.” The County seeks a basin-wide adjudication of all groundwater rights that seek
declaratory and injunctive relief on numerous grounds, as well as inter-se adjudication of the
water rights of potentially thousands of parties. Diamond Farming by way of its Complaint seeks
to quiet title only as to its water rights vis-a-vis the County and a few public water suppliers. A
judgment in the Diamond Farming Riverside action would not be res judicata here because the
judgment would not dispose of the County’s cause of action for municipal water service priority,
declaration of the County’s right to store water in the Basin, request for a physical solution to
Basin water shortages and overdraft conditions, and a declaration of the County’s right to capture
return flows from imported water. Accordingly, there is no factual or legal support for Diamond
Farming’s argument that the County’s adjudication proceedings are so similar to Diamond

Farming’s action that the Court must strike the County’s operative pleadings as irrelevant,

redundant or duplicative.
ORANGE\SMS\21786.1 4
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B. DIAMOND FARMING IS ESTOPPED FROM ARGUING THAT
MATTERS RAISED IN THE COUNTY’S COMPLAINTS
SHOULD HAVE BEEN FILED AS A COMPULSORY CROSS-
COMPLAINT IN THE RIVERSIDE ACTION SINCE
DIAMOND FARMING ARGUED THE COUNTY SHOULD

FILE A SEPARATE ACTION.

Judicial estoppel prevents a party from asserting a position in one legal proceeding that is
contrary to a position previously taken in another earlier proceeding. Judicial estoppel protects
the integrity of the judicial process: Judicial estoppel is “intended to protect against a litigant
playing ‘fast and loose with the courts.”” (Russell v. Rolfs (9th Cir. 1990) 893 F.2d 1033, 1037.)

A five-part test determines when the doctrine applies: (1) the same party has taken two
positions; (2) the positions were taken in judicial or quasi-judicial administrative proceedings; (3)
the party was successful in a;serting the first position (i.e., the tribunal adopted the position or
accepted it as true); (4) the two positions are totally inconsistent; and (5) the first position was not
taken as a result of ignorance, fraud, or mistake. (Jackson v. County of Los Angeles (1997) 60
Cal.App.4th 171, 183.)

Here, Diamond Farming takes conflicting positions on whether the County’s groundwater
adjudication actions should have been raised by a compulsory cross-complaint in the Diamond
Farming action. In the Diamond Farming action, the Count‘y filed a Motion for Leave to File a
Cross-Complaint, but Diamond Farming opposed that motion and argued the County “should file
a separate action,” and that the proposed cross-complaint was “unnecessary” to litigate the issues
between the parties in the Riverside Action. (County’s RIN Exhibit “1,” pp. 9-10, 13-15.). At
the November 12, 2004 hearing on the County’s motion, the court asked Diamond Farming if it
intended to later argue that such a new complaint should have instead been filed as a cross-
complaint in the Diamond Farming Action. Counsel for Diamond Farming, Mr. Bob Joyce,
replied: “I don’t think it’s a compulsory cross-complaint at all. I think that’s a bit of a red

herring.” (County’s RJN Exh. “2,” p. 4:14-15.) Thus, Diamond Farming is estopped from
ORANGE\SMS\21786.1 5

LOS ANGELES COUNTY WATERWORKS DISTRICT NO. 40°S OPPOSITION TO DIAMOND FARMING COMPANY’S
MOTION TO STRIKE




LAW OFFICES OF

BEST BEST & KRIEGER LLP
IRVINE, CALIFORNIA @261 4

5 PARK PLAZA, SUITE 1 500

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

arguing now that the proposed cross-complaint was compulsory and that the Complaint should be

stricken.

C. IN DENYING THE COUNTY’S MOTION FOR LEAVE TO
FILE A CROSS-COMPLAINT TO ADJUDICATE THE BASIN,
THE COURT IN THE DIAMOND FARMING ACTION RULED
THAT THE COUNTY MUST FILE SEPARATE
ADJUDICATION ACTIONS AND SEEK JUDICIAL COUNCIL
COORDINATION.

When the Riverside County Superior Court denied the County’s motion for leave to file a
cross-complaint, that court directed the County to file adjudication actions in Kern County and
Los Angeles County, and petition the Judicial Council to coordinate those actions with the
Diamond Farming and Bolthouse actions. (County’s RIN, Exhibit “2,” p. 31, Ins. 14-28 — p- 32,
Ins. 1-11.). The County shortly thereafter filed adjudication complaints in Kern County and Los
Angeles County and submitted a Petition for Coordination to the Judicial Council. (County’s
RJN, Exhibits 3-5.) Although counsel for Diamond Farming was present when the Court issued
this order (County’s RIN, Exhibit “2,” p. 1), the Motion to Strike fails to disclose this order.

Because Diamond Farming now takes a conflicting position and argues that the cross-
complaint was compulsory in nature, Diamond Farming take inconsistent positions in separate
judicial proceedings after it was successful in asserting the first position.! Because Diamond
Farming does not claim its previous position was the result of its ignorance, fraud, or mistake, the

elements of judicial estoppel are met and the Court should deny the Motion to Strike.

! Moreover, Diamond Farming should also be equitably estopped from changing its position now because the County
will be prejudiced if the Court grants this Motion to Strike. (See e.g., Jackson v. County of Los Angeles, supra, 60

Cal.App.4th at 183.)
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IV. CONCLUSION.

The County respectfully requests that the Court deny the Motion to Strike since there is no

factual or legal support to strike the County’s Complaints as irrelevant, redundant or duplicative,

especially when the adjudication proceedings and the Diamond Farming action are vastly

different in their scope. Additionally, judicial and equitable estoppel estop Diamond Farming

from raising inconsistent positions in these actions, especially when the County filed this action

under an order by the Riverside County Superior Court, and petitioned to coordinate the cases as

ordered.

Dated: November 17, 2005
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PROOF OF SERVICE

I, Kerry V. Keefe, declare:

I am a resident of the State of California and over the age of eighteen years, and
not a party to the within action; my business address is Best Best & Krieger LLP, 5 Park Plaza,
Suite 1500, Irvine, California 92614. On November 17, 2005, I served the within document(s):

LOS ANGELES COUNTY WATERWORKS DISTRICT NO.
40°S OPPOSITION TO DIAMOND FARMING COMPANY’S
MOTION TO STRIKE

D by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.m.

by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, in the United States mail at Irvine, California addressed as set forth
below.

D by causing personal delivery by ASAP Corporate Services of the document(s)
listed above to the person(s) at the address(es) set forth below. ‘

|:| by personally delivering the document(s) listed above to the person(s) at the
address(es) set forth below.

I caused such envelope to be delivered via overnight delivery addressed as
indicated on the attached service list. Such envelope was deposited for delivery by
Federal Express following the firm’s ordinary business practices.**

(SEE ATTACHED SERVICE LIST)

I am readily familiar with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal
Service on that same day with postage thereon fully prepaid in the ordinary course of business. 1
am aware that on motion of the party served, service is presumed invalid if postal cancellation
date or postage meter date is more than one day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Executed on November 17, 2005 at Irvine, California.
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SERVICE LIST

Bob H. Joyce, Esq.

LAW OFFICES OF LEBEAU THELEN, LLP
5001 East Commercenter Drive, Ste. 300

Post Office Box 12092

Bakersfield, CA 93389-2092

(661) 325-1127-Facsimile

Douglas J. Evertz, Esq.

STRADLING, YOCCA, CARLSON &
RAUTH

660 Newport Center Drive, Suite 1600
Newport Beach, CA 92660-6522
Fax-(949) 725-4100

James L. Markman, Esq.

RICHARDS WATSON & GERSHON
Post Office Box 1059

Brea, CA 92822-1059

(714) 990-6230-Facsimile

Steve R. Orr, Esq.

Bruce G. McCarthy, Esq.

RICHARDS WATSON & GERSHON
355 South Grand Avenue, 40" Floor
Los Angeles, CA 90071-3101

(213) 626-0078-Facsimile

Michael Fife, Esq.

HATCH AND PARENT

21 East Carrillo Street

Santa Barbara, CA 93101-2782
(805) 965-4333-Facsimile

Richard Zimmer, Esq.
CLIFFORD & BROWN

1430 Truxtun Avenue, Suite 900
Bakersfield, CA 93301

(661) 322-3508-Facsimile

Julie A. Conboy, Esq.
Department of Water and Power
111 North Hope Street

Post Office Box 111

Los Angeles, CA 90012

(213) 241-1416-Facsimile

ORANGE\KVK\18849.1

Attorneys for Diamond Farming Company
**Via Federal Express Only

Attorneys for City of Lancaster

Attorneys for City of Palmdale

Attorneys for City of Palmdale

Attomeys for Eugene B. Nebeker on behalf of
Nebeker Ranch, Inc., Bob Jones on behalf of
R&M Ranch, Inc., Forrest G. Godde and Steve
Godde, Gailen Kyle on behalf of Kyle & Kyle
Ranch, Inc. and John Calandri on behalf of
Calandri/Sonrise Farms, collectively known as
the Antelope Valley Ground Water Agreement
Association (“AGWA”)

Attorneys for Bolthouse Properties, Inc.
**Via Federal Express Only

Attorneys for Department of Water and Power
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Janet Goldsmith, Esq.

Kronick, Moskowitz, Tiedemann & Girard
400 Capitol Mall, 27" Floor

Sacramento, CA 95814-4417

(916) 321-4555-Facsimile

Wayne K. Lemieux, Esq.
Lemieux & O'Neill
2393 Townsgate Road, Suite 201

Westlake Village, California 91361
(805) 495-2787-Facsimile

Thomas Bunn, Esq.

LAGERLOF, SENECAL, BRADLEY,
GOSNEY & KRUSE

301 North Lake Avenue, 10" Floor
Pasadena, CA 91101-4108

(626) 793-5900-Facsimile

Henry Weinstock, Esq.

NOSSAMAN, GUTHNER, KNOX, ELLIOTT
LLE

445 South Figueroa Street, 31st Floor

Los Angeles, CA 90071

(213) 612-7801-Facsimile

Wm. Matthew Ditzhazy, Esq.
City Attomey

CITY OF PALMDALE
Legal Department

38300 North Sierra Highway
Palmdale, CA 93550

(805) 267-5178-Facsimile

John Tootle, Esq.

CALIFORNIA WATER SERVICE
COMPANY

2632 West 237" Street

Torrance, CA 90505

(310) 325-4605-Facsimile

Presiding Judge of the Superior Court of
California, County of Los Angeles
County Courthouse

111 North Hill Street

Los Angeles, CA 90012-3014

Chatr, Judicial Council of California
Administrative Office of the Courts

Attn: Appellate & Trial Court Judicial Services

(Civil Case Coordination)
455 Golden Gate Avenue
San Francisco, California 94102-3688
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Attorneys for City of Los Angeles

Attorneys for Littlerock Creek Irrigation
District and Palm Ranch Irrigation District

Attorneys for Palmdale Water District and
Quartz Hill Water District

Attorneys for Tejon Ranch

Attorneys for City of Palmdale

Attorneys for California Water Service
Company
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Christopher M. Sanders, Esq.
Ellison Schneider & Harris

2015 H Street

Sacramento, California 95814-3109
(916) 447-3512-Facsimile

Hon. Jack Komar

Judge of the Superior Court of California,
County of Santa Clara

191 North First Street

San Jose, CA 95113
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Attorneys for Los Angeles Count

Districts
**Via Federal Express Only

Coordination Trial Judge
**Via Federal Express Only
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