10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

BEST BEST & KRIEGER LLP EXEMPT FROM FILING FEES
ERIC L. GARNER, Bar No. 130665 UNDER GOVERNMENT CODE
JEFFREY V. DUNN, Bar No. 131926 SECTION 6103
SANDRA M. SCHWARZMANN, Bar No. 188793
JILL N. WILLIS, Bar No. 200121

5 PARK PLAZA, SUITE 1500

IRVINE, CALIFORNIA 92614

TELEPHONE: (949) 263-2600

TELECOPIER: (949) 260-0972

OFFICE OF COUNTY COUNSEL

COUNTY OF LOS ANGELES
RAYMOND G. FORTNER, JR., Bar No. 42230
COUNTY COUNSEL
FREDERICK W. PFAEFFLE, Bar No. 145742
SENIOR DEPUTY COUNTY COUNSEL

500 WEST TEMPLE STREET

LOS ANGELES, CALIFORNIA 90012

TELEPHONE: (213) 974-1901

Attorneys for Plaintiff
LOS ANGELES COUNTY WATERWORKS
DISTRICT NO. 40

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

Coordination Proceeding Judicial Council Coordination

Special Title (Rule 1550 (b)) Proceeding No. 4408

ANTELOPE VALLEY GROUNDWATER

CASES

LOS ANGELES COUNTY
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Los Angeles County Waterworks District No. PROPERTIES, LLC’S DEMURRER (RE
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Diamond Farming Co. v. Palmdale Water Dist.
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LOS ANGELES COUNTY WATERWORKS DISTRICT NO. 40’'S OPPOSITION TO BOLTHOUSE PROPERTIES, LLC’s
DEMURRER (RE CASE NO. S-1500-CV-254348)
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION.

The Court should overrule the demurrer by Bolthouse Properties because it lacks
authority. First, the Demurrer seeks to have the Bolthous action “take precedence” over the
County’s adjudication action. Bolthouse also seeks to demand that the County proceed by its
Answer. However, Bolthouse cites no legal authority for these propositions. Bolthouse’s
argument ignores the greater scope of the adjudication action than Bolthouse’s action which seeks
only limited redress. Second, the Demurrer ignores the County’s ability to plead facts in the
alternative. Third, Bolthouse ignores the County’s ability to seek declaratory and injunctive relief

by way of its Complaint. For these reasons, the Court should overrule the Demurrer.

A. THERE IS NO AUTHORITY FOR THE BOLTHOUSE
ACTION TO TAKE PRECEDENCE OVER THE COUNTY’S
ACTION, NOR IS THERE ANY AUTHORITY TO LIMIT THE
COUNTY TO PROCEED BY ITS ANSWER IN THE
BOLTHOUSE ACTION.

The Demurrer seeks to have the Bolthous action “take precedence” over the County’s
adjudication action. Bolthouse also demands that the County proceed by its Answer, and not as
to the groundwater adjudication complaint. However, Bolthouse cites no legal authority for these
propositions. Bolthouse’s argument ignores the greater scope of the adjudication action than the
limited relief Bolthouse seeks in its action. Bolthouse by way of its Complaint seeks to quiet title
only as to its water rights vis-a-vis the County and a few public water suppliers. A judgment in
the Bolthouse action would not be res judicata here because the judgment would not dispose o’f
the County’s cause of action for municipal water service priority, declaration of the County’s

right to store water in the Basin, request for a physical solution to Basin water shortages and
ORANGE\SMS\21740.1
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overdraft conditions, and a declaration of the County’s right to capture return flows from

imported water.

Based on a lack of authority for Bolthouse’s arguments, the Court should deny the

Motion.

B. THE COUNTY HAS ADEQUATELY PLED ITS SECOND
CAUSE OF ACTION.

The Demurrer claims the Second Cause of Action for Appropriative Rights, is confusing
and contradictory because of facts found throughout the Complaint. (Demurrer, p.3, Ins. 26-27.)
It is well settled that a party can plead facts in the alternative. (Rader Co. v. Stone (1986) 178
Cal.App.3d 10, 29; see Jackson v. County of Los Angeles (1997) 60 Cal.App.4th 171, 181(citing
text).) Bolthouse supports its argument by referring to selective phrases from the general
allegations in the Complaint (Complaint 6:27; 7:14-15), from the party allegation (Complaint
7:27), and from the seventh cause of action (Complaint 16:7-8). By referring to these facts,
Bolthouse argues that the second cause of action is ambiguous and unintelligible as to whether
Bolthouse is an overlying pumper or an appropriator. However, the factual allegations in the
Complaint are clear: Bolthouse is a private property owner who pumps groundwater for its use
on its property. Moreover, Bolthouse’s own complaint admits that Bolthouse is an overlying

property owner. Given these unambiguous admissions and allegations, the Court should overrule

the demurrer.

52 IT IS ENTIRELY PROPER FOR THE COUNTY TO ASSERT
CAUSES OF ACTION FOR DECLARATORY RELIEF.

Bolthouse argues that the County has failed to adequately plead a cause of action for

declaratory relief. However, the County can proceed by seeking declaratory and injunctive relief.
ORANGE\SMS\21740.1
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Section 1060 broadly allows, “any person claiming rights ... with respect to property, may bring
an action for a declaration of his or her rights or duties with respect to another....” (See,
Columbia Pictures Corp. v. De Toth (1945) 26 Cal.2d 753, 760.) Code of Civil Procedure
Section 1062 establishes that a declaratory relief cause of action is “cumulative” to any other
remedy or provision of the law, such that the existence of some other possible cause of action
generally does not prevent a party from nonetheless exclusively seeking declaratory relief. (See
e.g., Ermolieff v. R.K.O. Radio Pictures (1942) 19 Cal.2d 543 [“Neither the fact that a party has
another remedy nor that a breach has occurred prior to the commencement of his action compel
the court to deny relief. Ordinarily, the alternative remedy, such as damages, injunctive relief and
the like would be more harsh, and if he chooses the milder relief, declaratory relief, the court is

not required for that reason to compel him to seek a more stringent one.].)

As for the third cause of action for a physical solution, it adequately pleads a claim for
declaratory relief by stating the following controversy: “the [County] alleges that defendants
claim an interest or rights to Basin water and further claim they can increase their pumping
without regard to the rights of the [County]. Unless restrained by order of the court, defendants
will continue to take increasing amounts of Basin water to the great and irreparable damage and
injury to the [County] and to the Basin.” (Complaint, §41) “Unless defendants and each of them
are enjoined and restrained, the aforementioned conditions will continue and will become more
severe . . .” (Complaint §42.) On this basis, the County requests “[pJursuant to California law it
is the duty of the trial court to consider a ‘physical solution’ to water rights disputes. (Complaint,
743.) Based on these facts pled in the Complaint, the County submits that the declaratory relief

causes of action and the request for a physical solution are adequately pled.

D. THE COMPLAINT ADEQUATELY PLEADS FACTS FOR
INJUNCTIVE RELIEF.

The demurrer argues without specificity that the Complaint fails to adequately plead facts
ORANGE\SMS\21740.1
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for injunctive relief. On this basis alone the Court should overrule the demurrer. Nonetheless,
the Corﬁplaint alleges specific facts for injunctive relief, including, that “the [County] allegesl that
defendants claim an interest or rights to Basin water and further claim they can increase their
pumping with regard to the rights of the District. Unless restrained by order of the court,
defendants will continue to take increasing amounts of Basin water to the. great and irreparable
damage and injury to the [County] and to the Basin.” (Complaint, §41.) “Unless defendants and
each of them are enjoined and restrained, the aforementioned conditions will continue and will
become more severe. . ..” (Complaint §42.) Additionally, the Complaint generally alleges
declining water levels, an overdraft condition, and that “[u]nless limited by order and judgment of

the court, potable Basin water will be exhausted and land subsidence will continue.” (Complaint,

115.)

Moreover, numerous water rights adjudications support the County’s approach of
proceeding by declaratory and injunctive relief. (See e.g., Pleasant Valley Canal Co. v. Borror
(1998) 61 Cal.App.4th 742; Peabody v. City of Vallejo (1935) 2 Cal.2d 351, 382, 383-383; San
Bernardino v. Riverside (1921) 186 Cal. 7, 15-16.)
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III. CONCLUSION.
Based on the foregoing reasons, the County respectfully requests that the Court overrule
the demurrer.

Dated: November 17 2005

ETl‘IC/L\GARNER
JEFFREY V. DUNN
SANDRA M. SCHWARZMANN
JIL N. WILLIS

Attorneys for Plaintiff

LOS ANGELES COUNTY
WATERWORKS DISTRICT NO. 40
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PROOF OF SERVICE

I, Kerry V. Keefe, declare:

I am a resident of the State of California and over the age of eighteen years, and
not a party to the within action; my business address is Best Best & Krieger LLP, 5 Park Plaza,
Suite 1500, Irvine, California 92614. On November 17, 2005, I served the within document(s):

LOS ANGELES COUNTY WATERWORKS DISTRICT NO.
40’S OPPOSITION TO BOLTHOUSE PROPERTIES, LLC’S
DEMURRER (RE CASE NO. S-1500-CV-254348)

D by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.m.

[)'_c'| by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, in the United States mail at Irvine, California addressed as set forth
below.

D by causing personal delivery by ASAP Corporate Services of the document(s)
listed above to the person(s) at the address(es) set forth below.

by personally delivering the document(s) listed above to the person(s) at the
address(es) set forth below.

H

E I caused such envelope to be delivered via overnight delivery addressed as
indicated on the attached service list. Such envelope was deposited for delivery by
Federal Express following the firm’s ordinary business practices.**

(SEE ATTACHED SERVICE LIST)

I am readily familiar with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal
Service on that same day with postage thereon fully prepaid in the ordinary course of business. I
am aware that on motion of the party served, service is presumed invalid if postal cancellation
date or postage meter date is more than one day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Executed on November 17, 2005 at Irvine, California.

’ﬁ/\/baz U- 769.; -

Kerry VJngfe
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SERVICE LIST

Bob H. Joyce, Esq.

LAW OFFICES OF LEBEAU THELEN, LLP
5001 East Commercenter Drive, Ste. 300

Post Office Box 12092

Bakersfield, CA 93389-2092

(661) 325-1127-Facsimile

Douglas J. Evertz, Esq.

STRADLING, YOCCA, CARLSON &
RAUTH

660 Newport Center Drive, Suite 1600
Newport Beach, CA 92660-6522
Fax-(949) 725-4100

James L. Markman, Esq.

RICHARDS WATSON & GERSHON
Post Office Box 1059

Brea, CA 92822-1059

(714) 990-6230-Facsimile

Steve R. Orr, Esq.

Bruce G. McCarthy, Esq.

RICHARDS WATSON & GERSHON
355 South Grand Avenue, 40™ Floor
Los Angeles, CA 90071-3101

(213) 626-0078-Facsimile

Michael Fife, Esq.

HATCH AND PARENT

21 East Carrillo Street

Santa Barbara, CA 93101-2782
(805) 965-4333-Facsimile

Richard Zimmer, Esq.
CLIFFORD & BROWN

1430 Truxtun Avenue, Suite 900
Bakersfield, CA 93301

(661) 322-3508-Facsimile

Julie A. Conboy, Esq.
Department of Water and Power
111 North Hope Street

Post Office Box 111

Los Angeles, CA 90012

(213) 241-1416-Facsimile

ORANGE\KVK\18849.1

Attorneys for Diamond Farming Company
**Via Federal Express Only

Attorneys for City of Lancaster

Attomeys for City of Palmdale

Attorneys for City of Palmdale

Attorneys for Eugene B. Nebeker on behalf of
Nebeker Ranch, Inc., Bob Jones on behalf of
R&M Ranch, Inc., Forrest G. Godde and Steve
Godde, Gailen Kyle on behalf of Kyle & Kyle
Ranch, Inc. and John Calandri on behalf of
Calandri/Sonrise Farms, collectively known as
the Antelope Valley Ground Water Agreement
Association (“AGWA”)

Attorneys for Bolthouse Properties, Inc.
**Via Federal Express Only

Attorneys for Department of Water and Power
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Janet Goldsmith, Esq.

Kronick, Moskowitz, Tiedemann & Girard
400 Capitol Mall, 27" Floor

Sacramento, CA 95814-4417

(916) 321-4555-Facsimile

Wayne K. Lemieux, Esq.
Lemieux & O'Neill
2393 Townsgate Road, Suite 201

Westlake Village, California 91361
(805) 495-2787-Facsimile

Thomas Bunn, Esq.

LAGERLOF, SENECAL, BRADLEY,
GOSNEY & KRUSE

301 North Lake Avenue, 10" Floor
Pasadena, CA 91101-4108

(626) 793-5900-Facsimile

Henry Weinstock, Esq.

NOSSAMAN, GUTHNER, KNOX, ELLIOTT
LLP

445 South Figueroa Street, 31st Floor

Los Angeles, CA 90071

(213) 612-7801-Facsimile

Wm. Matthew Ditzhazy, Esq.
City Attorney

CITY OF PALMDALE
Legal Department

38300 North Sierra Highway
Palmdale, CA 93550

(805) 267-5178-Facsimile

John Tootle, Esq.

CALIFORNIA WATER SERVICE
COMPANY

2632 West 237™ Street

Torrance, CA 90505

(310) 325-4605-Facsimile

Presiding Judge of the Superior Court of
California, County of Los Angeles
County Courthouse

111 North Hill Street

Los Angeles, CA 90012-3014

Chair, Judicial Council of California
Administrative Office of the Courts

Attn: Appellate & Trial Court Judicial Services

(Civil Case Coordination)
455 Golden Gate Avenue
San Francisco, California 94102-3688
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Attorneys for City of Los Angeles

Attorneys for Littlerock Creek Irrigation
District and Palm Ranch Irrigation District

Attorneys for Palmdale Water District and
Quartz Hill Water District

Attorneys for Tejon Ranch

Attorneys for City of Palmdale

Attorneys for California Water Service
Company
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Christopher M. Sanders, Esq.
Ellison Schneider & Harris

2015 H Street

Sacramento, California 95814-3109
(916) 447-3512-Facsimile

Hon. Jack Komar

Judge of the Superior Court of California,
County of Santa Clara

191 North First Street

San Jose, CA 95113
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Attorneys for Los Angeles County Sanitation
Districts '
**Via Federal Express Only

Coordination Trial Judge
**Via Federal Express Only
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