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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

California is virtually unique in the western United States in not giving the State
regulatory authority over groundwater resources. Although the State Water Resources Control
Board and state courts have concurrent jurisdiction over surface water,' the only way
comprehensively to adjudicate groundwater rights is in superior court.” Thus, comprehensive
groundwater adjudications have routinely occurred in California without the inclusion of surface
waters. (See, e.g., Pasadena v. Alhambra (1949) 33 Cal.2d 908; Tehachapi-Cummings County
Water District v. Armstrong (1975) 49 Cal.App.3d 992; Wright v. Goleta Water District (1985)
174 Cal.App.3d 74; Chino Basin Municipal Water District v. City of Chino, et al., San
Bernardino Superior Court, Case No. RCV 51010 (formerly No. 164327) (1978).)

Further, the Antelope Valley Groundwater Basin (“Basin™) is a distinct and separate
hydrologic unit that can and should be adjudicated separately from any surface water sources.
There is no question that under California law, and for purposes of the McCarran Amendment, an
adjudication of all water rights in the groundwater Basin is a comprehensive adjudication of a
distinct water source.

The United States argues that it is necessary to include surface supplies as part of the
adjudication because it is possible that parties who have rights to divert surface supplies outside
the Basin boundaries may intercept water that would otherwise reach the Basin. However, this
concern does not bear on comprehensiveness of the adjudication or on the Court’s jurisdiction
over the United States pursuant to the McCarran Amendment, but is instead a factual issue that
can be addressed in the adjudication.” As such, it is not a proper basis for a motion for Jjudgment
on the pleadings.

Finally, the United States claims that there are no McCarran Amendment cases solely

involving groundwater. In addition to the fact that there has long been doubt as to whether

' National Audubon Society v. Superior Court (1983) 33 Cal. 3d 419, 426

® Wright v. Goleta Water District (1985) 174 Cal.App.3d 74, 86

* See, e.g., United States v. Oregon (9th Cir. 1994) 44 F.3d 758,770; United States v. Eagle County (1971) 401 U.S.
520,525-526.
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federal reserved rights extend to groundwater”, it is important to note that the situation here is
unique. The Basin is isolated and without surface watercourses running through it. It is also
located in California, a state that treats regulation of groundwater resources differently than
virtually every other western state. For these reasons, a comprehensive adjudication of the
Basin’s groundwater resources can occur without adjudicating surface waters outside the Basin.
Such an adjudication is needed to determine all water rights claims and to protect the Basin's
water resources.

In sum, the United States has presented no legitimate authority for its proposition that the
McCarran Amendment requires the inclusion of surface supplies in order to achieve a
“comprehensive” adjudication of the Basin. To the contrary, the cases cited by the United States
are largely inapposite and are distinguishable, both legally and factually. Thus, the Municipal
Water Providers® request that the United States” motion for judgment on the pleadings be denied.
IL. ARGUMENT

A. The Antelope Valley Adjudication Is “Comprehensive” For Purposes Of The

McCarran Amendment

1. The McCarran Amendment Does Not Require The Inclusion Of All Hydrologically

Connected Water Systems

The United States argues that it is not properly joined under the McCarran Amendment
because this action does not name all surface water users who may divert water that potentially
recharges the Basin. The United States has made and lost the same and similar arguments on
several other occasions. For example, in United States v. Oregon (1994) 44 F.3d 758, the United
States contended that because the Klamath Basin adjudication included only the Klamath River
and not groundwater that was hydrologically connected to the Klamath River, the adjudication
was not “comprehensive” for purposes of the McCarran Amendment. The Ninth Circuit rejected

this argument, stating:

* In Re: The General Adjudication Of All Rights To use Water In The Big Horn River System (1988) 753 P.2d 76,
100.

* The “Municipal Water Providers” are the City of Lancaster, Los Angeles County Waterworks District No. 40,
Palmdale Water District, Quartz Hill Water District and Rosamond Community Services District.
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For the United States” argument to succeed, we must read “river
system” to include not only the water of the river, but
hydrologically-related groundwater systems as well.

In support of this interpretation, the United States refers to cases
stating that the Amendment’s waiver is limited to “general” or
“comprehensive” adjudications. See, e.g., United States v. Idaho,
(1988) 113 S. Ct. 1894; Dugan v. Rank, (1963) 372 U.S. 609, 618,
10 L. Ed. 2d 15, 83 S. Ct. 999. These cases make clear that the
adjudication must include the undetermined claims of all parties

with an interest in the relevant water source. However, these cases

do not address the proper definition of the relevant water source and

do not decide if groundwater must be included in an adjudication of

a “river system.” The United States can point to no other case law,

statutory text or legislative history that specifically requires

groundwater to be adjudicated as part of the comprehensive

adjudication of a “river system.” (United States v. Oregon, supra,

44 F.3d 758, 768-69 [emphasis added].)
The court noted that on some level, “all waters are interrelated in one continuous hydrologic
cycle.” (Id. at 769 [citing Robert E. Beck, Waters and Water Rights § 6.02 (footnotes omitted). ]
Ultimately, the court concluded:

[Clontrary to the United States” assertions, the comprehensiveness

requirement does not mandate that every hydrologically-related

water source be included in the adjudication. While the

adjudication must avoid excessively piecemeal litigation of water

rights, it need not determine the rights of users of all

hydrologically-related water sources. (/d.)

Similarly, in United States v. District Court for Eagle County (1971) 401 U.S. 520, the

Supreme Court rejected the United States’ argument that because the Eagle River was
RVPUB\EGARNER\719058.2 -4 -
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hydrologically related to the Colorado River, a comprehensive adjudication under the McCarran
Amendment must include an adjudication of the entire Colorado River:

We deem almost frivolous the suggestion that the Eagle and its

tributaries are not a “river system” within the meaning of the Act.

No suit by any State could possibly encompass all of the water

rights in the entire Colorado Rivers which runs through or touches

many States. (/d. at 523.)
Thus, courts have unilaterally and unequivocally held that a comprehensive adjudication under
the McCarran Amendment need not include all hydrologically connected sources.

Moreover, the United States” attempts to distinguish United States v. Oregon are without
merit. The United States broadly asserts that in California, unlike Oregon, groundwater and
surface water rights are administered under the same “legal regime.” (Motion at 7.) As detailed
below, this is, unfortunately, misunderstanding of California water law. Likewise, there is no
legal basis for the United States” unfounded assertion that groundwater is not a separate water
source but is simply part of a “larger river system hydrology.” (Id.) Notably, the United States
cites no authority for this proposition, and the Municipal Water Providers are unaware of any
authority that would support this contention. In California, surface supplies and groundwater
supplies are treated as separate water sources and are subject to entirely different legal regimes.

2. California Water Law Treats Surface Water And Groundwater Separately

California has a “dual system” of water rights in that surface water rights and groundwater
rights are subject to separate legal regimes. In 1914, the California Legislature adopted the Water
Commission Act, which provides a statutory procedure and permit system for the allocation of
rights to unappropriated surface waters but specifically excludes percolating groundwater from its
provisions. (See Water Code §§ 1200, ef seq.) The Act’s procedures, which require filing an
application with the State Water Resources Control Board (“State Board™), constitute the
exclusive means of obtaining a post-1914 appropriative right to surface water. (People v.
Shirokow (1980) 26 Cal. 3d 301, 309.) Holders of pre-1914 surface water rights and riparian

rights holders are not required to obtain permits from the State Board, but the Water Code
RVPUB\EGARNER\719058.2 -5 -
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requires that these surface rights holders file statements of diversion with the State Board. (Water
Code §§ 5100, et seq.) The State Board has no jurisdiction over groundwater; as a consequence,
groundwater rights are largely determined by courts using common law principles. (See North
Gualala Water Company v. State Water Resources Board (2006) 139 Cal. App.4th 1577,
1591[citing People v. Shirokow, supra, 26 Cal.3d 301, 304 n. 2.].)

In addition, the Water Code provides for a statutory adjudication of surface water.’
Because the State Board’s jurisdiction over water rights is limited to surface supplies, the Water
Code specifically limits these adjudications to “stream systems,” which are defined as “stream,
lake or other body of water, and tributaries and contributory sources, but does not include an
underground water supply other than a subterranean stream flowing through known and definite
channels.” (Cal. Wat. Code § 2500.) There are no such statutory adjudications to determine
groundwater rights.” Thus, the sole method comprehensively to determine groundwater rights to
a basin 1s through a court action such as this. (Wright v. Goleta Water District, supra, 174
Cal.App.3d 74, 86.)

Thus, in California, surface water and groundwater are treated as both physically and
legally separate sources of supplies, so much so that the legislature granted the State Board
jurisdiction over one but not the other. In light of this legal and physical distinction, there is no
support for the United States’ argument that groundwater is not a distinct source of water but is
instead part of “the larger river system hydrology.” Indeed. this argument is fundamentally
inconsistent with California water law.

3. The McCarran Amendment Applies To Groundwater

The plain language of the McCarran Amendment indicates that it is not liniited to surface
supplies:
Consent is hereby given to join the United Sates as a defendant in
any suit (1) for the adjudication of rights to the use of water of a

river system or other source... (43 U.S.C. § 666 [emphasis added].)

® This process is codified in Cal. Water Code §§ 2500 ef seq.
"The State Board may file an action in superior court to restrict pumping or impose a physical solution to protect the
quality of groundwater. {(Cal. Wat. Code § 2100.)
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In holding that a comprehensive adjudication of surface supplies need not include hydrologically
related groundwater supplies, the court in Oregon specifically recognized that groundwater was
included as an “other source™ for purposes of the McCarran Amendment:

On its face, the statute applies to the “water of a river system or

other source.” Groundwater may be included as an “other source,”

but the use of “or” strongly suggests that the adjudication may be

limited to either a river system or some other source of water, like

groundwater, but need not cover both. (Oregon, supra, 44 F.3d

758, 768.)

The United States argues that because no case involving solely groundwater rights has
involved the use of the McCarran Amendment, groundwater cannot be an “other source™ for
purposes of the McCarran Amendment. Indeed, according to the United States, only a river
system can qualify as a McCarran Amendment adjudication. (Motion at 3-4.) This argument
ignores both the plain language of the McCarran Amendment and the language cited above from
Oregon. Moreover, the United States’ argument lacks practical application in a state such as
California, which treats surface water and groundwater separately. (See supra Section I1.A.2.)

In addition, there has long been doubt as to whether federal reserved rights extend to
groundwater. (In Re: The General Adjudication Of All Rights To Use Water In The Big Horn
River System, supra, 753 P.3d 76,100.) Indeed, the Municipal Water Providers are aware of only
four reported cases involving federal reserve rights to groundwater. (See U.S. v. Cappaert (9th
Cir. 1974) 508 F.2d 313; In Re: The General Adjudication Of All Rights To Use Water In The
Big Horn River System, supra, 753 P.3d 76,100; In re the General Adjudication of All Rights to
Use Water in the Gila River System and Source (1999) 195 Ariz. 411.) It was not until 2005 that
the question of whether federal reserve rights apply to groundwater was answered definitively in
United States v. Washington (W.D. Wash. 2005) 375 F. Supp.2d 1050. Thus, it is not surprising
that the reported McCarran Amendment cases involve surface supplies. The United States has
cited no authority, and the Municipal Water Providers are not aware of any, that specifically

excludes groundwater adjudications from the purview of the McCarran Amendment.
RVPUB\EGARNER\719058.2 -7 -
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4. The Antelope Valley Adjudication Will Comprehensively Adjudicate All Water

Rights In The Basin And Will Not Result In Piecemeal Litigation

This adjudication seeks a comprehensive, inter se determination of all water rights in the
Basin.® This adjudication could involve thousands of parties and could potentially be the largest
groundwater adjudication ever conducted in the state of California. Unlike the cases relied upon
by the United States, such as Dugan et al v. Rank, supra, 372 U.S. 609, 618, People of the State
of California v. United States of America (9th Cir. 1956) 235 F2d 647, 663, Metropolitan Water
District of Southern California v. The United States of America (9th Cir. 1987) 830 F.2d 139 and
Turner v. Kings River Conservation Dist. (9th Cir. 1966) 360 F.2d 184, 197, this case does not
involve only a few known claimants seeking to establish water rights as against the United States.
This case bears no resemblance to the “piecemeal, private water rights litigation” that is beyond
the scope of the McCarran Amendment. (Motion at 8.)

The United States argues that because it owns other land outside the Basin but within the
“watershed,” it will be subject to piecemeal litigation if the other water rights within the
watershed (but outside the Basin) are not included in the adjudication. (Motion at 8-9.) This
argument is directly contrary to the Court’s holdings in Eagle County and Oregon, as detailed
above. There, as here, the United States argued that failure to include all potentially related water
sources would result in “piecemeal” litigation. That argument was rejected in both Eagle County
and Oregon and should be rejected here, as well. The purpose of the McCarran Amendment is to
avoid subjecting the United States to piecemeal litigation regarding rights to a particular source of
water; it was not designed to protect the United States against all lawsuits involving other sources

of water within a State.

¥ In the context of a statutory stream adjudication, the Water Code permits the exclusion of de minimus producers
who pump less than 10 acre-feet annually. (Cal Wat. Code § 2503; § 2102.) Further, Courts have held that de
minimus users need not be named, and that their absence does not render the adjudication incomprehensive. (In re
the General Adjudication of All Rights to Use Water in the Gila River System and Source (Ariz. 1993) 175 Ariz. 382,
394 [*A properly crafted de minimus exclusion will not cause piecemeal adjudication of water rights or in any other
way run afoul of the McCarran Amendment.”]) Thus, to the extent de minimus producers are excluded from this
adjudication, their exclusion does not affect the comprehensiveness of the adjudication for purposes of the McCarran
Amendment.

RVPUB\EGARNER\719058.2 -8 -
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B. Concerns Over Surface Supplies Impacting The Basin Can Be Addressed In The
Merits Of The Adjudication And Are Not Relevant To The Court’s Jurisdiction
Over The United States

In United States v. District Court for Eagle County, the Supreme Court rejected an
argument by the United States that the adjudication was not comprehensive because it was a
“supplemental water adjudication” to determine the rights of those claiming to have acquired
water rights since the last adjudication of the river system, and water rights determined in
previous adjudications were not subject to re-determination. (Eagle County, supra, 401 U.S. at
525,527, 529.) The Court noted that the exclusion of these parties related not to the
“comprehensiveness standard” of the McCarran Amendment but was instead an issue that went to
the merits of the adjudication:

The absence of owners of previously decreed rights may present
problems going to the merits, in case there develops a collision
between them and any reserved rights of the United States. All
such questions, including the volume and scope of particular
reserved rights, are federal questions which, if preserved, can be
reviewed here after final judgment by the [state] court. (/d. at 527.)

Similarly, in United States v. Oregon, the United States argued that the Klamath
adjudication was not “comprehensive” for purposes of the McCarran Amendment because certain
parties, such as those with water rights determined through a separate permit process, were not
before the court as part of the adjudication. (United States v. Oregon, supra, 44 F.3d 758, 767-
68.) Citing Eagle County, the court rejected the United States” argument. (/d. at 768.) The court
likewise rejected the United States’ argument that the adjudication was not “comprehensive”
because the rights of claimants to groundwater were excluded. (/d.) Specifically, the United
States argued that the use of groundwater in the Klamath Basin could have an impact on the
availability of water to fulfill the United States’ federal reserve water rights. (/d. at 770.) While
the court acknowledged that there were “legitimate concerns about the relationship between

federal reserve water rights in a river and the distribution of water rights in hydrologically related
RVPUB\EGARNER\719058.2 2l
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groundwater,” the court found that “these concerns go to the merits of the adjudications.” (/d.)
The court ultimately concluded:

[T]he Klamath Basin adjudication is in fact the sort of adjudication

Congress meant to require the United State to participate in when it

passed the McCarran Amendment. Accordingly, federal sovereign

immunity imposes no bar to the United States’ participation in that

process. (Id.) -

In this case, as in Oregon and Eagle County, all existing water rights claims in the water
source — here the Basin — will be determined in the adjudication. Thus, concerns over surface
water entering the Basin can best be addressed in the merits of the adjudication and do not raise a
threshold jurisdictional issue.

III. CONCLUSION

For the foregoing reasons, the United States’ motion should be denied.

Dated: September 1, 2006 BEST BEST & KRIEGER LLP

-

By:

L. GARNER
FREY V. DUNN
JILL N. WILLIS
Attorneys for Los Angeles County
Waterworks District No. 40 and Rosamond
Community Services District
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PROOF OF SERVICE
I, Kerry V. Keefe, declare:

I am a resident of the State of California and over the age of eighteen years, and
not a party to the within action; my business address is Best Best & Krieger LLP, 5 Park Plaza,
Suite 1500, Irvine, California 92614. On September 1, 2006, I served the within document(s):

MUNICIPAL WATER PROVIDERS’ OPPOSITION TO UNITED STATES’ MOTION
FOR JUDGMENT ON THE PLEADINGS AND MEMORANDUM IN SUPPORT

IZ] by posting the document(s) listed above to the Santa Clara County Superior Court
website in regard to the Antelope Valley Groundwater matter.

[:] by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, in the United States mail at Irvine, California addressed as set forth
below.

|:| by causing personal delivery by ASAP Corporate Services of the document(s)
listed above to the person(s) at the address(es) set forth below.

L]

by personally delivering the document(s) listed above to the person(s) at the
address(es) set forth below.

|:| I caused such envelope to be delivered via overnight delivery addressed as
indicated on the attached service list. Such envelope was deposited for delivery
by Federal Express following the firm’s ordinary business practices.

(SEE ATTACHED SERVICE LIST)

I am readily familiar with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal
Service on that same day with postage thereon fully prepaid in the ordinary course of business, 1
am aware that on motion of the party served, service is presumed invalid if postal cancellation
date or postage meter date is more than one day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Executed on September 1, 2006, at Irvine, California.

| ;Z | -Kerryﬁlzgefe
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Company
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Attorneys for City of Lancaster
(949) 725-4100-Facsimile

James L. Markman, Esq.
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Attorneys for City of Palmdale
(714) 990-6230-Facsimile

Steve R. Orr, Esq.
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Attorneys for City of Palmdale
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Michael Fife, Esq.

HATCH AND PARENT

21 East Carrillo Street

Santa Barbara, CA 93101-2782

Attorneys for Eugene B. Nebeker on
behalf of Nebeker Ranch, Inc., Bob Jones
on behalf of R&M Ranch, Inc., Forrest
G. Godde and Steve Godde, Gailen Kyle
on behalf of Kyle & Kyle Ranch, Inc.
and John Calandri on behalf of
Calandri/Sonrise Farms, collectively
known as the Antelope Valley Ground
Water Agreement Association
(“AGWA”)

(805) 965-4333-Facsimile

Richard Zimmer, Esq.
CLIFFORD & BROWN

1430 Truxtun Avenue, Suite 900
Bakersfield, CA 93301

Attorneys for Bolthouse Properties, Inc.
(661) 322-3508-Facsimile

Julie A. Conboy, Esq.
Department of Water and Power
111 North Hope Street

Post Otfice Box 111

Los Angeles, CA 90012

Attorneys for Department of Water and
Power
(213) 241-1416-Facsimile

Janet Goldsmith, Esq.

Kronick, Moskowitz, Tiedemann & Girard
400 Capitol Mall, 27" Floor

Sacramento, CA 95814-4417

Attorneys for City of Los Angeles
(916) 321-4555-Facsimile
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CITY OF PALMDALE
Legal Department

38300 North Sierra Highway
Palmdale, CA 93550

Attorneys for City of Palmdale
(805) 267-5178-Facsimile

John Tootle, Esq.

CALIFORNIA WATER SERVICE COMPANY
2632 West 237" Street

Torrance, CA 90505

Presiding Judge of the Superior Court of California,
County of Los Angeles

County Courthouse

111 North Hill Street

Los Angeles, CA 90012-3014

Chair, Judicial Council of California
Administrative Office of the Courts

Attn: Appellate & Trial Court Judicial Services
(Civil Case Coordination)

455 Golden Gate Avenue

San Francisco, California 94102-3688

Christopher M. Sanders, Esq.
Ellison Schneider & Harris

2015 H Street

Sacramento, California 95814-3109

Loretta Slaton, Esq.

Law Office of Loretta Slaton
2294 Via Puerta, Suite O
Laguna Hills, CA 92653
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Attorneys for California Water Service
Company
(310) 325-4605-Facsimile

Attorneys for County Sanitation District
No. 14 of Los Angeles County, and
County Sanitation District No. 20 of Los
Angeles County

(916) 447-2166

(916) 447-3512-Facsimile

Attorneys for Air Trust Singapore
Limited

(949) 587-2832

(949) 855-1959-Facsimile

PROOF OF SERVICE
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Marvin G. Burns, Esq.

Marvin G. Burns, a Law Corporation
9107 Wilshire Blvd., Suite 800
Beverly Hills, CA 90210-5533

Mark J. Hattam, Esq.
Allen Matkins Leck Gamble Mallory & Natsis LLP
501 West Broadway, 15™ Floor

San Diego, CA 92101-3547

Sue Ellen Wooldridge, Esq.

R. Lee Leininger, Esq.

U.S. Department of Justice

Environment and Natural Resources Division
1961 Stout Street, 8" Floor

Denver, CO 80294

Dale Murad, Esq.
AFLSA/JACE

1501 Wilson Blvd., Ste. 629
Arlington, VA 22209-2403

Edward J. Casey, Esq.

Weston Benshoof Rochefort Rubalcava
MacCuish LLP

333 So. Hope Street, 16™ Floor

Los Angeles, CA 90071

Michael L. Crow, Esq.

Virginia Cahill, Esq.

Deputy Attorney General

State of California — Dept. of Justice
1300 I Street, Ste. 125

P.O. Box 944255

Sacramento, CA 94244-2550

Robert B. Schachter, Esgq.
Hitchcock, Bowman & Schachter
21515 Hawthorne Blvd., Ste. 1030
Torrance, CA 90503-6579

William J. Brunick, Esq.

Steven M. Kennedy, Esq.
Brunick, McElhaney & Beckett
1839 Commercenter West

P.O. Box 6425

San Bernardino, CA 92412-6425
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Attorneys for George C. Stevens, Jr., and
George C. Stevens, Jr. Trust

(310) 278-6500

(310) 203-9608 Facsimile

Attorneys for SPC Del Sur Ranch LLC
(619) 233-1155
(619) 233-1158-Facsimile

Attorneys for the United States
Department of Justice

(303) 844-1364

(303) 844-1350-Facsimile

Attorneys for U.S. Department of the Air
Force - Edwards Air Force Base

(703) 696-9166

(703) 696-9184-Facsimile

Attorneys for Palmdale Hills Property
LLE

Attorneys for the State of California;
Santa Momca Mountains Conservancy;
and the 50" District Agricultural
Association

(916) 327-7856

(916) 327-2319-Facsimile

Attorneys for Guss A. Barks and Peter G.
Barks

(310) 540-2202

(310) 540-8734-Facsimile

Attorneys for Antelope Valley-East Kern
Water Agency

(909) 889-8301

(909) 388-1889

PROOF OF SERVICE




