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EXEMPT FROM FILING FEES
UNDER GOVERNMENT CODE
SECTION 6103

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES—-CENTRAL DISTRICT

ANTELOPE VALLEY GROUNDWATER CASES

Included Actions:

Los Angeles County Waterworks District No. 40 v.
Diamond Farming Co., Superior Court of
California, County of Los Angeles, Case No. BC
325201,

Los Angeles County Waterworks District No. 40 v.
Diamond Farming Co., Superior Court of
California, County of Kern, Case No. S-1500-CV-
254-348;

Wm. Bolthouse Farms, Inc. v. City of Lancaster,
Diamond Farming Co. v. City of Lancaster,
Diamond Farming Co. v. Palmdale Water Dist.,
Superior Court of California, County of Riverside,
Case Nos. RIC 353 840, RIC 344 436, RIC 344 668

RICHARD WOOQOD, on behalf of himself and all
other similarly situated v. A.V. Materials, Inc., et
al., Superior Court of California, County of Los
Angeles, Case No. BC509546

Judicial Council Coordination
Proceeding
No. 4408

CLASSACTION

Santa Clara Case No. 1-05-CV-049053
Assigned to the Honorable Jack Komar

PUBLIC WATER SUPPLIERS
SUPPLEMENTAL TRIAL BRIEF
RE PHELAN PINON HILLS
COMMUNITY SERVICES
DISTRICT

Date: August 25, 2015
Time:  10:00 am.
Dept.: 12

Location: San Jose Superior Court
191 N. First Street
San Jose, CA 95113
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RICHARDS WATSON & GERSHON
James L. Markman, Bar No. 43536
355 S. Grand Avenue, 40" Floor
LosAngeles, CA 90071-3101

(213) 626-8484; (213) 626-0078 fax
Attorneys for City of Palmdale

MURPHY & EVERTZ LLP

Douglas J. Evertz, Bar No. 123066

650 Town Center Drive, Suite 550
CostaMesa, CA 92626

(714) 277-1700; (714) 277-1777 fax
Attorneys for City of Lancaster and Rosamond
Community Services District

LEMIEUX & O'NEILL

W. Keith Lemieux, Bar No. 161850

4165 E. Thousand Oaks Blvd., Ste. 350

Westlake Village, CA 91362

(805) 495-4770; (805) 495-2787 fax

Attorneysfor Littlerock Creek Irrigation District,

Palm Ranch Irrigation District, Desert Lake Community Services District, North Edwards Water
District, Llano Del Rio Water Company, Llano Mutual Water Company, and Big Rock Mutual
Water Company

LAGERLOF SENECAL GOSNEY & KRUSE
Thomas Bunn 111, Bar No. 89502

301 North Lake Avenue, 10" Floor

Pasadena, CA 91101-4108

(626) 793-9400; (626) 793-5900 fax
Attorneys for Palmdale Water District

CHARLTON WEEKSLLP

Bradley T. Weeks, Bar No. 173745
1031 West Avenue M-14, Suite A
Palmdale, CA 93551

(661) 265-0969; (661) 265-1650 fax
Attorneys for Quartz Hill Water District

CALIFORNIA WATER SERVICE COMPANY
John Tootle, Bar No. 181822

2632 West 237" Street

Torrance, CA 90505

(310) 257-1488; (310) 325-4605 fax
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Los Angeles County Waterworks District No. 40, City of Palmdale, City of Lancaster,
Rosamond Community Services District, Littlerock Creek Irrigation District, PAlm Ranch
Irrigation District, Desert Lake Community Services District, North Edwards Water District,
Llano Del Rio Water Company, Llano Mutual Water Company, Big Rock Mutual Water
Company, Pamdale Water District, Quartz Hill Water District, and California Water Service
Company (collectively, “Public Water Suppliers’) respectfully submit the following supplemental
tria brief in response to Phelan Pifion Hills Community Services District’s (“Phelan”) trial brief.
. PHELAN HASNO RIGHT TO EXPORT GROUNDWATER FROM THE

OVERDRAFTED BASIN EITHERWITHINORWITHOUT THE BULLETIN 118

BOUNDARIES

Phelan wants to introduce testimony of its groundwater pumping within an area
designated by the Department of Water Resources' Bulletin 118 (“Bulletin 118 boundaries’) as
an Antelope Valey groundwater basin. Phelan takes groundwater from the overdrafted Antelope
Valley Adjudication Area (“Basin”) for export to customers in the El Mirage Valley groundwater
basin and Upper Mojave River Valley groundwater basin.® Phelan has no right to take
groundwater from within the Adjudication Area or the Bulletin 118 boundaries because Phelan
dismissed its prescriptive rights claim and, as an appropriator, has no right to take groundwater
from an overdrafted basin. Thus, any evidence as to whether Phelan’ s customers are within the
Bulletin 118 boundariesisirrelevant.

. PHELAN ISNOT ENTITLED TO A REPLACEMENT ASSESSMENT DISCOUNT

Phelan claims that it is not an “exporter” and that any water it deliversto its customers
within the Bulletin 118 boundaries should not be subject to a groundwater replacement
assessment. (Phelan’s Trial Brief at 4:18-21.) There are at least two flaws in Phelan’s claim.
First, Phelan asks the Court to ignore the jurisdictional boundary of the Mojave Groundwater
Adjudication. In other words, Phelan wants to be exempt from both Adjudication Areas

replacement assessment requirements. Second, it makes no difference whether Phelan is or is not

! Phelan admitsinitstrial brief that “Water from all but two of Phelan’s wellsis blended and distributed through the
district.” (Phelan’s Trial Brief at 3:21-22.) 1
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an exporter because Phelan cannot take groundwater from an overdrafted basin. Whether the
Bulletin 118 boundaries or Basin boundaries are used to analyze Phelan’s claims, it has no right
to take groundwater.

1. THE DOCTRINE OF INTERVENING PUBLIC USE DOESNOT CREATE A

WATER RIGHT FOR PHELAN

Phelan erroneously applies the doctrine of intervening public use in arguing for a
municipal appropriator’ srights. (Phelan’s Trial Brief at 5:6-25.) The Court has previously
considered and rejected this argument. (Phelan’s Tria Brief for Its Second and Sixth Causes of
Action, dated October 31, 2014, at 4:14-6:9.) The Court should not alow Phelan to re-litigate
this settled matter.

The doctrine of intervening public use provides that injunctive relief is not available
against aholder of ajunior water right, if the water has been dedicated to a public use prior to the
commencement of the action. The doctrine does not establish awater right for the municipal
supplier. Instead, the doctrine provides a damages remedy under atheory of inverse
condemnation. (See, e.g., Peabody v. Vallgjo (1935) 2 Cal.2d 351, 377-81; Wright v. Goleta
Water Dist. (1985) 174 Ca.App.3d 74, 90-91 [* Intervention of a public use does not bar suit by
the owner of awater right; it merely limits his remedy to damages in place of an injunction.”].)
Moreover, for the doctrine to apply, the public use must have intervened prior to the
commencement of the action. (Id.) Here, Phelan did not start pumping groundwater from Well 14
until after this action commenced. Any evidence of a predecessor’s pumping isirrelevant
because Phelan has dismissed its prescriptive rights cause of action.

V. CONCLUSION

Phelan cannot establish aright to export non-surplus groundwater. Thus, the Court should

find that Phelan has no right to pump groundwater from the Antelope Valey Adjudication Area

-2-
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Dated: August 24, 2015 BEST BEST & KRIEGER LLP

By

ERIC L. GARNER

JEFFREY V. DUNN

WENDY Y. WANG

Attorneys for

LOS ANGELES COUNTY
WATERWORKS DISTRICT NO. 40
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PROOF OF SERVICE

I, Rosanna R. Pérez, declare:

I am a resident of the State of California and over the age of eighteen years, and not a
party to the within action; my business address is Best Best & Krieger LLP,300 S. Grand Avenue,
25th Floor, Los Angeles, California 90071. On August 24, 2015, I served the following

document(s):

PUBLIC WATER SUPPLIERS’ SUPPLEMENTAL TRIAL BRIEF RE PHELAN
PINON HILLS COMMUNITY SERVICES DISTRICT

by posting the document(s) listed above to the Santa Clara County Superior Court
website in regard to the Antelope Valley Groundwater matter.
I declare under penalty of perjury under the laws of the State of California that the above

is true and correct. Executed on August 24, 2015, at Los Angeles, California.

[

Rosanna R. Pérez

26345.00000116447382.2
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