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APPEAL from the District Court of the
United States for the District of Oregon to
review a decree dismissing the bill in a suit
to enjoin a proceeding before the State Wa-
ter Board for the determination of the rela-
tive rights of the claimants to the water of a
stream for irrigation and other beneficial
purposes. Affirmed.

See same case below, on motion for inter-
locutory injunction, 217 Fed. 95.

The facts are stated in the opinion.
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405 Waters and Water Courses
4051X Public Water Supply
4051X(B) Irrigation and Other Agri-
cultural Purposes
405k217 k. Supervision by Public
Authorities in General. Most Cited Cases
Claimant of irrigation rights is not deprived
of property without due process of law be-
cause in proceeding before State Water
Board under 3 Lord's Or. Laws, tit. 43, c. 6,
Laws 1913, cc. 82, 86, 97, ORS 536.030 et
seq., he is required at his own expense to
assert his claim before the board and pay a
fee for having it considered.
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92 Constitutional Law
92X XVII Due Process
92XXVI(G) Particular Issues and
Applications
92XXVII(G)3 Property in General
92k4086 k. Water. Most Cited
Cases
(Formerly 92k318(2))
Proceedings before State Water Board con-
trolled by 3 Lord's Or.Laws, tit. 43, c. 6,
Laws 1913, cc. 82, 86, 97, ORS 536.030 et
seq., held not wanting in due process of law
because sworn statements of claimants are
taken ex parte in first instance and state en-
gineer's report is accepted, though not sworn
to as prima facie evidence.
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Constitutional Law 92 €<°4086

92 Constitutional Law
92X XVII Due Process
92XXVII(G) Particular Issues and
Applications
92XXVI(G)3 Property in General
92k4086 k. Water. Most Cited
Cases
(Formerly 92k318(7))
Requirements of 3 Lord's Or.Laws, tit. 43, c.
6, Laws 1913, cc. 82, 86, 97, ORS 536.030
et seq., that pending final adjudication by
court waters of stream shall be distributed
according to order of State Water Board,
unless bond is given, held not wanting in
due process of law.

Courts 106 €493(2)

106 Courts
106VII Concurrent and Conflicting Ju-
risdiction
106VII(B) State Courts and United
States Courts
100k493 Pendency and Scope of
Prior Proceeding
106k493(2) k. Scope and Ef-
fect of Proceedings Pending in Federal
Court. Most Cited Cases
Proceedings before State Water Board, au-
thorized by 3 Lord's Or.Laws, tit. 43, c. 6,
Laws 1913, cc. 82, 86, 97, ORS 116.401 et
seq., to determine rights of claimants to wa-
ters of a stream, differs so from private suits
between a few of the claimants in the federal
court restraining encroachments on rights in
stream as to render rule inapplicable that a
court of competent jurisdiction first obtain-
ing jurisdiction of the same matter will re-
tain it.
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405 Waters and Water Courses
405V 1 Appropriation and Prescription

405k128 k. Constitutional and Statu-

tory Provisions. Most Cited Cases

3 Lord's Or.Laws, tit. 43, ¢. 6, Laws 1913,

cc. 82, 80, 97 relating to determination of

water rights by State Water Board, held con-

stitutional.

Removal of Cases 334 €107(9)

334 Removal of Cases
334VI1I Remand or Dismissal of Case

334k107 Proceedings for Remand

and Review Thereof
334k107(9) k. Review. Most Cited

Cases
An order of a federal District Court remand-
ing a cause to a state court is not reviewable
by the federal Supreme Court.
*441 **638 Messrs. Edward F. Treadwell,
Alexander Britton, Evans Browne, and F.

W. Clements for appellant.

**639 *442 Mr. George M. Brown, Attor-
ney General of Oregon, and Messrs. George
T. Cochran, Will R. King, James T. Chin-
nock, Percy A. Cupper, and J. O. Bailey for
appellees.

Mr. lJustice Van Devanter delivered the
opinion of the court:

This is a bill in equity to enjoin a proceeding
before the State Water Board of Oregon,
looking to the ascertainment and adjudica-
tion of the relative rights of the various
claimants to the waters of Silvies river, in
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that state, the grounds upon which such re-
lief is sought being (a) that it is essential to
protect a jurisdiction previously acquired by
the district court, and (b) that the local stat-
ute, 3 Lord's Oregon Laws, title XLIIL,
chap. 6, Laws 1913, chaps. 82, 86, and 97,
authorizing and controlling the proceeding,
is repugnant to the due process of law clause
of the 14th Amendment. An interlocutory
injunction was denied by the district court,
three judges sitting ( 217 Fed. 95), and mo-
tions to dismiss the bill, as disclosing no
right to relief, were afterwards sustained.

The plaintiff, a California corporation, owns
large tracts of land along the river, and
claims a vested right to use upon these lands
a portion of the waters of the stream for irri-
gation and other beneficial purposes. The
defendants are the members of the State Wa-
ter Board, and a few out of many persons
and corporations claiming similar rights in
the waters of the river. The statute under
which the proceeding assailed is being con-
ducted was enacted in 1909 and amended in
1913, and most of the rights affected by the
proceeding are claimed to have arisen prior
to the *443 statute,-the plaintiff's as much as
thirty years before. All claimants to the wa-
ters of the river, including the plaintiff, were
brought into the proceeding by due notice
and in conformity with the statute.

A general outline of the statute, as it has
been construed by the supreme court of the
state,”™ will serve to simplify the questions
to be considered. It recognizes that in Ore-
gon rights to use the waters of streams for
irrigation and other beneficial purposes may
be acquired by appropriation, adopts a com-

prehensive scheme for securing an economi-
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cal, orderly, and equitable distribution of the
waters among those entitled to their use, in-
cidentally prescribes a mode of determining
the relatives rights of the various claimants
to the waters of each stream, and in large
measure commits the administration of the
scheme to the State Water Board and offi-
cers acting under the supervision of its
members. When one or more users of water
from any stream request it, the board, if
finding that the conditions justify it, is re-
quired to set in motion a proceeding looking
to an ascertainment and adjudication of all
rights to the waters of that stream. Every
material step in the proceeding is to be at-
tended with notice and an opportunity to be
heard, the adequacy of which is manifest. In
the beginning each claimant is required to
present to the division superintendent a
sworn statement of his claim, showing its
nature, inception, and extent, and all the par-
ticulars upon which it is based. These state-
ments are to be exposed to public inspection,
so that every claimant may determine
whether there is occasion for him to oppose
or contest the claims of others. The state en-
gineer, or a qualified assistant, is to measure
the flow of the stream, the carrying capacity
of the several ditches taking water *444
therefrom, and the land irrigated or suscep-
tible of irrigation from each ditch, and also
to take such other observations as may be
essential to a proper understanding of the
claims involved, a report of all of which is to
be made in writing. Any claimant desiring to
contest the claim of another may present to
the division superintendent a sworn state-
ment showing the grounds of contest, and
obtain a hearing before that officer, at which
the parties may present whatever evidence
they have, and may secure the attendance of
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witnesses by compulsory process. After the
evidence in the contests is taken, it and the
sworn statements of the several claimants,
with the report of the engineer's measure-
ments and observations, are to be laid before
the board,-the statements and the report both
being regarded as evidence appropriate to be
considered. The board is then to examine all
the evidence, make findings of fact there-
from, enter an order embodying the findings
and provisionally determining the relative
rights of the several claimants, and transmit
the evidence and a copy of the order to the
circuit court of the county wherein the
stream or some part of it lies. Exceptions to
the board's findings and order may be pre-
sented to the court, and in disposing of them
the court is to follow as near as may be the
practice prevailing in suits in equity. All par-
ties in interest, including the board, as repre-
senting the state, are to be fully heard. Fur-
ther evidence may be **640 taken by the
court, or the matter may be remanded with
directions that additional evidence be taken,
and that the matter be again considered by
the board, in which event the evidence and a
copy of the further order of the board are to
be transmitted to the court as in the first in-
stance. In short, upon exceptions the court
may reexamine the whole matter, and enter
such decree as the law and the evidence may
require, whether it be an affirmance or a
modification of the board's order. And even
where no exceptions are presented, a decree
giving effect *445 to the order is to be en-
tered; that is to say, the matter is not to be
left as if the order in itself constituted an ef-
fective adjudication. An appeal from the
court's decree may be taken to the supreme
court of the state ‘as in other cases in eq-
uity,” except that the time therefor is sub-
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stantially shortened. When the rights in-
volved are adjudicated the decree is to be
‘conclusive as to all prior rights and the
rights of all existing claimants,” and the right
of each claimant as so settled is to be appro-
priately entered and shown upon the records
of the board and upon those of the proper
county. Each claimant also is to receive
from the board a certificate setting forth the
priority, extent, and purpose of his right,
and, if it be for irrigation purposes, a de-
scription of the land to which it is appurte-
nant. That the statute is not intended to take
away or impair any vested right to any water
or to its use is expressly declared in its 1st
and 70th sections, 3 Lord's Oregon Laws, §§
6594, 6595.

At the time the statute was adopted, and
continuously until this suit was begun, there
were pending undetermined in the district
court™ two suits in equity brought by the
present plaintiff, one against two Oregon
corporations and the other against another
corporation of that state, in each of which
suits the relative rights of the parties thereto
in the waters of Silvies river were in contro-
versy. These rights are reasserted and again
brought in controversy in the proceeding
before the board.

When that proceeding was first set in mo-
tion, the Pacific Live Stock Company, the
plaintiff in this suit, presented to the board a
petition and bond for the removal of the pro-
ceeding, or a part of it, alleged to involve a
separable controversy, to the district court of
the United States, *446 upon the ground that
it was a suit between citizens of different
states. But the attempted removal was not
sustained, for the district court remanded the
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proceeding, and in that connection held that,
while it was pending before the board, it was
essentially preliminary and administrative,
and not a suit at law or in equity within the
meaning of the removal statute. 199 Fed.
495.

Thereafter the plaintiff presented to the divi-
sion superintendent a sworn statement of its
claim, accompanied by the fee prescribed,-at
the same time protesting that the fee was
extortionate, that the matter should be adju-
dicated in the Federal court, and that the lo-
cal statute was repugnant to the 14th
Amendment. More than two hundred other
claimants also appeared and submitted
statements of their claims, all being de-
scribed as higher up the stream than that of
the plaintiff. When the statements were
opened to public inspection many contests
were initiated. Several of these were against
the plaintiff's claim; a large number were by
the plaintiff against other claims, and there
were others in which, it is said, the plaintiff
was not directly concerned. It was at this
stage of the proceeding, and before any evi-
dence was taken in any of the contests, that
this suit was brought.

Upon the assumption (1) that the removal
proceedings were effective, (2) that the pro-
ceeding before the board is substantially
identical with the pending suits, and (3) that
that proceeding is essentially judicial in its
nature, the plaintiff insists that the continued
prosecution of the proceeding before the
board constitutes an inadmissible interfer-
ence with the district court's jurisdiction, and
that this jurisdiction should be maintained
and protected by an appropriate injunc-
tion.”The insistence must *447 be over-
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ruled, because the assumption upon which it
rests cannot be indulged.

Nothing was accomplished by the removal
proceedings. The district court did not take
jurisdiction under them, but, on the contrary,
by its remanding order, adjudged that they
were unauthorized. That order is not subject
to review, either directly or indirectly, but is
final and conclusive. Judicial Code, § 28 [36
Stat. at L. 1094, chap. 231, Comp. Stat.
1913, § 1010]; Missouri P. R. Co. v. Fitz-
gerald, 160 U. S. 556, 580-583, 40 L. ed.
536, 542, 543, 16 Sup. Ct. Rep. 389
McLaughlin Bros. v. Hallowell, 228 U. S.
278, 286, 57 L. ed. 835, 839, 33 Sup. Ct.
Rep. 465.In so holding, it is not **641 inti-
mated that the result would be different if
the order were now open to review. See
Upshur County v. Rich, 135 U. S. 467, 474,
et seq., 34 L. ed. 196, 199, 10 Sup. Ct. Rep.
651, and cases cited.

The rule that where the same matter is
brought before courts of concurrent jurisdic-
tion, the one first obtaining jurisdiction will
retain it until the controversy is determined,
to the entire exclusion of the other, and will
maintain and protect its jurisdiction by an
appropriate injunction, is confined in its op-
eration to instances where both suits are
substantially the same; that is to say, where
there is substantial identity in the interests
represented, in the rights asserted, and in the
purposes sought. Buck v. Colbath, 3 Wall.
334, 345, 18 L. ed. 257, 261; Watson v.
Jones, 13 Wall. 679. 715,20 L. ed. 666, 671;
Rickey Land & Cattle Co. v. Miller & Lux
218 U.S.258,262, 54 L. ed. 1032, 1038, 31
Sup. Ct. Rep. 11.This is not such an in-
stance. The proceeding sought to be en-
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joined, although in some respects resem-
bling the prior suits, is essentially different
from them. They are merely private suits
brought to restrain alleged encroachments
upon the plaintiff's water right, and, while
requiring an ascertainment of the rights of
the parties in the waters of the river, as be-
tween themselves, it is certain that they do
not require any other or further determina-
tion respecting those waters. Unlike them,
the proceeding in question is a quasi public
proceeding, set in motion by a public agency
of the state. All claimants are required to
appear and prove their claims; no one can
refuse without *448 forfeiting his claim, and
all have the same relation to the proceeding.
It is intended to be universal and to result in
a complete ascertainment of all existing
rights, to the end, first, that the waters may
be distributed, under public supervision,
among the lawful claimants according to
their respective rights without needless
waste or controversy; second, that the rights
of all may be evidenced by appropriate cer-
tificates and public records, always readily
accessible, and may not be dependent upon
the testimony of witnesses, with its recog-
nized infirmities and uncertainties; and,
third, that the amount of surplus or un-
claimed water, if any, may be ascertained
and rendered available to intending appro-
priators.

Referring to a situation resembling that to
which this proceeding is addressed, the su-
preme court of Maine said in Warren v.
Westbrook Mfe. Co. 88 Me. 58, 606, 35
L.R.A. 388, 51 Am. St. Rep. 372, 33 Atl.
665:‘To make the water power of economic
value, the rights to its sue, and the division
of its use, according to those rights, should
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be determined in advance. This prior deter-
mination is evidently essential to the peace-
ful and profitable use by the different parties
having rights in a common power. To leave
them in their uncertainty-to leave one to en-
croach upon the other-to leave each to use as
much as he can, and leave the other to sue at
law after the injury-is to leave the whole
subject-matter to possible waste and destruc-
tion.’In considering the purpose of the state
in authorizing the proceeding, the supreme
court of Oregon said in Re Willow Creek,
74 Or. 592, 613, 617, 144 Pac. 505:*To ac-
celerate the development of the state, to
promote peace and good order, to minimize
the danger of vexatious controversies
wherein the shovel was often used as an in-
strument of warfare, and to provide a con-
venient way for the adjustment and re-
cording of the rights of the various claimants
to the use of the water of a stream or other
source of supply at a reasonable expense, the
state enacted the law of 1909, thereby *449
to a limited extent calling into requisition its
police power. . . . Water rights, like all other
rights, are subject to such reasonable regula-
tions as are essential to the general welfare,
peace, and good order of the citizens of the
state, to the end that the use of water by one,
however absolute and unqualified his right
thereto, shall not be injurious to the equal
enjoyment of others entitled to the equal
privilege of using water from the same
source, nor injurious to the rights of the pub-
lic.”The district court, when making the re-
manding order, said: ‘“The water is the res or
subject-matter of the controversy. It is to be
divided among the several claimants accord-
ing to their respective rights. Each claimant
is therefore directly and vitally interested,
not only in establishing the validity and ex-
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tent of his own claim, but in having deter-
mined all of the other claims.’[ 199 Fed.
502.] And that court further said that what
was intended was to secure in an economical
and practical way a determination of the
rights of the various claimants to the use of
the waters of the stream, ‘and thus [to] avoid
the uncertainty as to water titles and the long
and vexatious controversies concerning the
same which have heretofore greatly retarded
the material development of the state.’In
such a proceeding the rights of the several
claimants are so closely related that the
presence of all is essential to the accom-
plishment of its purposes, and it hardly
needs statement that these cannot be attained
by mere private suits in which only a few of
the claimants are present, for only their
rights as between themselves could be de-
termined. As against other claimants and the
public the determination would amount to
nothing. And so, upon applying the test be-
fore indicated, it is apparent that the as-
sumed substantial identity between the pro-
ceeding and the pending suits does not exist.

*%*642 The supreme court of the state holds
that while the proceeding is pending before
the board it is merely preliminary*450 and
administrative, not judicial, and as this hold-
ing is a necessary result of that court's con-
struction of the statute, we accept it as cor-
rect. The question was first suggested in
Pacific Livestock Co. v. Cochran, 73 Or.
417, 144 Pac. 668, and the court then said, p.
429: ‘It is not necessary here to decide
whether the proceeding by the board to de-
termine water rights is judicial or adminis-
trative. To a large extent it is administrative,
but like many proceedings of that character,
the board must also act in a quasi judicial
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capacity. A determination of the water rights
to a stream finally ends as a report to the cir-
cuit court, and a decree of final determina-
tion by that court.’Afterwards the question
was both raised and determined in Re Wil-
low Creek, 74 Or. 592, 144 Pac. 505.The
court there reviewed the several provisions
bearing upon the duties and powers of the
board, and said, pp. 610, 612, 614: ‘Their
duties are executive or administrative in
their nature. In proceedings under the statute
the board is not authorized to make determi-
nations which are final in character. Their
findings and orders are prima facie final and
binding until changed in some proper pro-
ceeding. The findings of the board are advi-
sory rather than authoritative. It is only
when the courts of the state have obtained
jurisdiction of the subject-matter and of the
persons interested, and rendered a decree in
the matter, determining such rights, that,
strictly speaking, an adjudication or final
determination is made. It might be said that
the duties of the water board are quasi judi-
cial in their character. Such duties may be
devolved by law on boards whose principal
duties are administrative. . . . The duties of
the board of control are similar to those of a
referee appointed by the court. . . . By pro-
ceeding in accordance with the statute, when
the matter is presented to the court for judi-
cial action, it is in an intelligible form. The
water board and state may then be repre-
sented by counsel.’

*451 As an alternative to its first contention,
which we hold untenable, the plaintiff insists
that the statute is repugnant to the due proc-
ess of law clause of the 14th Amendment,
first, because it requires a claimant, at his
own expense, to assert and prove his claim
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before the board, and to pay an extortionate
fee for having it considered,-all under pen-
alty of forfeiting his claim if he refuses,-
notwithstanding the board acts only admin-
istratively and its findings and order are not
conclusive; second, because it permits the
board to accept and act upon the sworn
statements of claimants taken ex parte and
upon the data set forth in the unsworn report
of the engineer, without, as is asserted, af-
fording any opportunity for showing their
true value, or the want of it, by cross-
examination or otherwise; and, third, be-
cause it requires that the board's findings
and order, although only administrative in
character, be followed and given effect in
the distribution of the water pending the ac-
tion of the circuit court upon them.

A serious fault in this contention is that it
does not recognize the true relation of the
proceeding before the board to that before
the court. They are not independent or unre-
lated, but parts of a single statutory proceed-
ing, the earlier stages of which are before
the board and the later stages before the
court. In notifying claimants, taking state-
ments of claim, receiving evidence, and
making an advisory report, the board merely
paves the way for an adjudication by the
court of all the rights involved. As the su-
preme court of the state has said, the board's
duties are much like those of a referee. (And
see Washington ex rel. Oregon R. & Nav.
Co. v. Fairchild, 224 U. S. 510, 526, 527, 56
L. ed. 863, 868, 869, 32 Sup. Ct. Rep.
535.)All the evidence laid before it goes be-
fore the court, where it is to be accorded its
proper weight and value. That the state, con-
sistently with due process of law, may thus
commit the preliminary proceedings to the
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board and the final hearing and adjudication
to the court, is not debatable.*452 And so,
the fact that the board acts administratively
and that its report is not conclusive does not
prevent a claimant from receiving the full
benefit of submitting his claim and support-
ing proof to the board. That he is to do this
at his own expense affords no ground for
objection; on the contrary, it is in accord
with the practice in all administrative and
judicial proceedings. The fee alleged to be
extortionate is a charge graduated according
to the amount of land irrigated under the
claim submitted, and is 15 cents per acre for
the first 100 acres, 5 cents per acre for the
next 900 acres, and 1 cent per acre for any
excess over 1,000 acres. The purpose with
which it is exacted is explained in the fol-
lowing excerpt from the opinion of the su-
preme court of the state in Pacific Livestock
Co. v. Cochran, 73 Or. 417, 429, 430, 144
Pac. 668:The board is required to take tes-
timony which consumes the time of a ste-
nographer paid by the state; to make,
through the state engineer, an examination
of the stream and the works diverting water
therefrom, including the measurement of the
discharge of the stream and of the capacity
of the **643 various ditches and canals; to
examine and measure the irrigated lands,
and to gather such other data as may be nec-
essary; to reduce the same to writing and
make it a matter of record in the office of the
state engineer; to make maps and plats of the
various ditches and of the stream,-all at the
expense of the state. That these services are
beneficial to the claimant and necessary to
the preservation of his rights in the stream
and the protection and assurance of his title
goes without saying. . . . It is reasonable to
assume that the expense to the state of the
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investigation, mapping, taking testimony,
and other acts involved in the determination
of the claimant's rights, will equal and in
many cases exceed the amount of the fee
charged; and that the method indicated by
the act by which the amount is determined is
*453 eminently fair.’In our opinion, the
charge is not extortionate and its exaction is
not otherwise inconsistent with due process
of law.

Upon examining the statute and the deci-
sions of the supreme court of the state con-
struing and applying it, we are persuaded
that it is not intended that the board shall
accept and act upon anything as evidence
that is devoid of evidential value, or in re-
spect of which the claimants concerned are
not given a fair opportunity to show its true
value, or the want of it, in an appropriate
way. On the contrary, the statute discloses a
fixed purpose to secure timely notice to all
claimants of every material step in the pro-
ceeding, and full opportunity to be heard in
respect of all that bears upon the validity,
extent, and priority of their claims. And
while it is true, according to the concessions
at the bar, that the sworn statements of claim
are taken ex parte in the first instance, it also
is true that they are then opened to public
inspection, that opportunity is given for con-
testing them, and that, upon the hearing of
the contests, full opportunity is had for the
examination of witnesses, including those
making the statements, and for the produc-
tion of any evidence appropriate to be con-
sidered. Thus the fact that the original
statements are taken ex parte becomes of no
moment. And while it is true that the state
engineer's report is accepted as evidence,
although not sworn to by him, it also is true
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that the measurements and examinations
shown therein are made and reported in the
discharge of his official duties and under the
sanction of his oath of office, and that timely
notice of the date when they are to begin is
given to all claimants. The report becomes a
public document accessible to all, and is ac-
cepted as prima facie evidence, but not as
conclusive. Re Willow Creek, 74 Or. 592,
628, 144 Pac. 505.0f the occasion for such a
report, the supreme court of the state says in
that case, p. 613: ‘In a proceeding *454 be-
fore the board, provision is made for an im-
partial examination and measurement of the
water in a stream, of the ditches and canals,
and of the land susceptible of irrigation, and
for the gathering of other essential data by
the state engineer, including the preparation
of maps, all to be made a matter of record in
the office of the state engineer, as a founda-
tion for such hearing and to facilitate a
proper understanding of the rights of the
parties interested. Under the old procedure
such information was often omitted. When
measurements were made by the various
parties to a suit they were nearly always
made by different methods and were con-
flicting. The other evidence in regard
thereto, being mere estimates, rendered a
determination extremely difficult for the
court and of questionable accuracy and
value when made.’Considering the nature of
the report, and that claimants may oppose it
with other evidence, it is plain that its use as
evidence is not violative of due process,
Meeker v. Lehigh Valley R. Co. 236 U. S.
412, 430, 59 L. ed. 644, 657, P.U.R.1915D

1072, 35 Sup. Ct. Rep. 328.

The provision that the water shall be distrib-
uted in conformity with the board's order

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



36 S.Ct. 637
241 U.S. 440, 36 S.Ct. 637, 60 L.Ed. 1084
(Cite as: 241 U.S. 440, 36 S.Ct. 637)

pending the adjudication by the court has the
sanction of many precedents in the legisla-
tion of Congress and of the several states,
notably in the provision in the interstate
commerce act directing that the orders of the
Commission shall be effective from a date
shortly after they are made, unless their op-
eration be restrained by injunction. These
legislative precedents, while not controlling,
are entitled to much weight, especially as
they have been widely accepted as valid.
Although containing no provision for an in-
junction, the statute under consideration
permits the same result to be reached in an-
other way, for it declares that the operation
of the board's order ‘may be stayed in whole
or in part’ by giving a bond in such amount
as the judge of the court in which the pro-
ceeding is pending may prescribe, condi-
tioned for the payment of such damages*455
as may accrue by reason of the stay. It is not,
therefore, as if the requirement were abso-
lute. As has been seen, the order is made
only after adequate notice and full opportu-
nity to be heard, and when made is, with
reason, deemed prima facie correct. It relates
to flowing water, to the use of which there
are conflicting claims. Unless diverted and
used, the water will pass on and be lost. No
claimant is in possession, and all assert a
right to take from the common source. In
this situation **644 we think it is within the
power of the state to require that, pending
the final adjudication, the water shall be dis-
tributed according to the board's order,
unless a suitable bond be given to stay its
operation. Such a requirement is not arbi-
trary, does not take from one and give to an-
other, and is not otherwise offensive to a
right conception of due process. Detroit &
M. R. Co. v. Michigan R. Commission, 240
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U. S. 5604, 60 L. ed. 802, 36 Sup. Ct. Rep.
424: Wadley Southern R. Co. v. Georgia
235 U. S. 651, 660, 59 L. ed. 405, 411,
P.U.R.1915A, 106, 35 Sup. Ct. Rep. 214;
Montezuma Canal Co. v. Smithville Canal
Co. 218 U. S. 371, 385, 54 1. ed. 1074,
1080, 31 Sup. Ct. Rep. 67.

Decree affirmed.

FN1 See Wattles v. Baker County,
59 Or. 255, 117 Pac. 417; Pringle
Falls Power Co. v. Patterson, 65 Or.
474, 484, 128 Pac. 820, 132 Pac.
527: Claypool v. O'Neill, 65 Or. 511
133 Pac. 349; Pacific Livestock Co.
v. Cochran, 73 Or. 417, 144 Pac.
668; Re Willow Creek, 74 Or. 592,
144 Pac. 505, 146 Pac. 475; Re
North Powder River, 75 Or. 83, 144
Pac. 485, 146 Pac. 475.

FN2 The suits were begun in the cir-
cuit court, and, when it was abol-
ished, were transferred to the district
court.

FN3 See Rev. Stat. § 720; Taylor v.
Taintor, 16 Wall. 366, 370, 21 L. ed.
287. 290:; French v. Hay (French v.
Stewart) 22 Wall. 250, 253,22 L. ed.
857. 858: Rickey Land & Cattle Co.
v. Miller & Lux, 218 U. S. 258, 262,
54 L. ed. 1032, 1038, 31 Sup. Ct.
Rep. 11: Chesapeake & O. R. Co. v.
Cockrell, 232 U. S. 146, 154, 58 L.
ed. 544, 547, 34 Sup. Ct. Rep. 278.

U.S. 1916
Pacific Live Stock Co. v. Lewis
241 U.S. 440, 36 S.Ct. 637, 60 L.Ed. 1084
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