
z z
o g :r 
V) 0
a: LI 8 r. 
Z 2 

V) 

:5 15

a: 
0: 
:r 

a: !;
..-- 17

-'"- 

25 '

WM. MATTHEW DITZHAZY
City Attorney

I City 
of Palmdale

RICHARDS , WATSON & GERSHON
A Professional Corporation

JAMES L. MARKMAN (43536) (jmarkman(frwglaw.com)
STEVEN R. ORR (136615) (sorr(frwglaw.com)
WHITNEY G. MCDONALD (245587) (wmcdonald(frwglaw.com)
355 South Grand Avenue , 40th Floor
Los Angeles , CA 90071-3101
Telephone: (213) 626-8484
Facsimile: (213) 626-0078

Attorneys for Defendant, Cross-Complainant
and Cross-Defendant CITY OF PALMDALE

(See Next Page For Additional Counsel)

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA

ANTELOPE VALLEY GROUNDWATER Judicial Council Coordination
CASES Proceeding No. 4408

PUBLIC WATER SUPPLIERS'
OPPOSITION TO CODE OF CIVIL
PROCEDURE SECTION 170.
PEREMPTORY CHALLENGE

Date: March 8 , 2010
Time: 9:00 a.
Dept.: 

(Hon. Jack Komar)

Public Water Suppliers ' Opposition to Code of Civil Procedure 9 170. 6 Peremptory Challenge
P6399- 1234\1210177vl.doc



V) 0
a: ~LI 8 r. 

V) ~

~ ~ 

14 
:5 15

a: 
u 0
02 

!! -'"- 

BEST, BEST & KRIEGER LLP
Eric L. Garner, Bar No. 130665
JeffreyV. Dunn, BarNo. 131926
5 Park Plaza, Suite 1500
Irvine, California 92614
Telephone: (949) 263-2600; (949) 260-0972 fax
Attorneys for ROSAMOND COMMUNITY SERVICES DISTRICT and
LOS ANGELES COUNTY WATERWORKS DISTRICT NO. 40

OFFICE OF COUNTY COUNSEL
County of Los Angeles
John Krattli , Bar No. 82149
Senior Assistant County Counsel
Michael L. Moore , Bar No. 175599
Senior Deputy County Counsel
500 West Temple Street
Los Angeles , California 90012
Telephone: 9213) 974-8407; (213) 687-7337 fax
Attorneys for LOS ANGELES COUNTY WATERWORKS DISTRICT NO. 40

LUCE, FORWARD , HAMIL TON & SCRIPPS LLP
Douglas J. Evertz, Bar No. 123066
250 Main Street, Suite 500
Irvine, California 92614
(949) 747-3700 (916) 251-5830 fax
Attorneys for CITY OF LANCASTER

LEMIEUX & O'NEILL
Wayne Lemieux, Bar No. 43501
2393 Townsgate Road, Suite 201
Westlake Vilage, California 91361
(805) 495-4770 (805) 495-2787 fax
Attorneys for LITTLEROCK CREEK IRRIGATION DISTRICT
and PALM RANCH IRRIGATION DISTRICT et at.

CALIFORNIA WATER SERVICE COMPANY
John Tootle , BarNo. 181822
2632 West 237th Street
Torrance, California 90505
(310) 257- 1488; (310) 325-4605 fax

CHARLTON WEEKS , LLP
Bradley T. Weeks , Bar No. 173745
1007 West Avenue M- , Suite A
Palmdale , CA 93551
(661) 265-0969; (661) 265- 1650 fax
Attorneys for QUARTZ HILL \VATER DISTRICT

25 n LAGERLOF SENECAL GOSNEY & KRUSE

26 Thomas Bunn III , Bar No. 89502
301 North Lake Avenue, 10th Floor

27 Pasadena, California 91101-4108
(626) 793-9400; (626) 793-5900 fax

28 Attorneys for P ALMDALE WATER DISTRICT

Public Water Suppliers ' Opposition to Code of Civil Procedure 9 170. 6 Peremptory Challenge
P6399- 1234\1210177vl.doc



z z
o g
:r 
V) 0a: ;:
LI 8r. 
Z 2
o ~
V) ~

~ ~

V) 
a: 
0: ~
:r ~

a: !;

~!!

INTRODUCTION

On August 31 , 2005 , approximately four years and five months ago , Judge Komar

received a Judicial Council appointment to act as the coordination trial judge for these

coordinated cases , which now include two plaintiffs ' class actions and which comprise

the strcture for the adjudication of all rights to produce water from the Antelope Valley

Groundwater Basin. On February 19 2010 , Judge Komar entered an order consolidating

the cases for all purposes. As expected, on the same day, a group of overlying landowner

parties fied a peremptory challenge of Judge Komar pursuant to Code of Civil Procedure

Section 170.6 ("Section 170. ). Also as expected, the stated basis of the challenge is

that consolidation causes the water production rights of the challenging parties to be

prioritized against those of the members of the two classes , without those groups of

12 parties otherwise being adverse by virte of specific pleadings. The challenging parties

erroneously claim a "new" adversity created a new opportunity to fie a peremptory

challenge of Judge Komar pursuant to Section 170.

Moving parties have no authority for their motion but a misplaced reliance upon

Nissan Motor Corp. v. Superior Court (1992) 6 Cal.App.3d 150. However Nissan does

not concern a coordination proceeding and, therefore, is neither useful nor controllng

precedent. Instead Industrial Indemnity Co. v. Superior Court (1989) 214 Cal.App.

259 , a case concerning coordinated cases and the relationship between Section 170.

challenges and Rule of Court 3.516 (formerly 1515), is controlling precedent and, as

explained below, requires denial of the challenge.

II. RULE OF COURT 3.516 PROVIDES THE ONLY PERIOD IN WHICH A

COORDINATION TRIAL JUDGE MAY BE CHALLENGED PEREMPTORILY,

NAMEL Y, A TWENTY-DAY PERIOD FOLLOWING THE APPOINTMENT OF

THAT JUDGE

In Nissan the court created a new ten-day period to make a Section 170.

challenge for parties to three distinct automobile accident cases , commencing to run from

the date when those cases were ordered consolidated. That consolidation order caused
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two of the three cases to be heard by a judge not previous I y assigned to those cases

thereby providing a basis for a new ten-day challenge period pursuant to Section 170.

But, the challenged judge in Nissan was not a coordination judge appointed under the

rules governing coordination proceedings established by the Judicial Council. In fact, the

Nissan Court recognized that the holdings in that case do not apply to a coordinated

proceeding, making the following pertinent statements:

Two cases which the respondent found to be analogous are inapposite...

In Industrial Indemnity Co. v. Superior Court (citation), the tral judge

denied peremptory challenges by add-on parties in a coordination action.

The Court of Appeal denied the add-on parties ' petition holding that the

Judicial Council rules governing coordination proceedings do not provide

for parties to an add-on petition to file a peremptory challenge to the

coordination judge , and that the Judicial Council has the authority to

exclude parties to an add-on petition from the exercise of peremptory

challenges. (Citation.)" 6 Cal.App.3d at 154 , n.

The Nissan Court understood that the cases before it had no bearing on, and, in

turn, were not controlled by a published opinion involving coordinated cases and

particularly, the special Judicial Council rules which control the handling of coordinated

cases.

Industrial Indemnity is the controlling authority on the issue before the Court here.

In Industrial Indemnity, a judge was assigned as coordination trial judge for multiple

actions by investors against Technical Equities Corporation. After several of the

coordinated complaints were reduced to judgments, individual plaintiffs in the

coordination proceedings fied eight new separate actions as judgment creditors seeking a

declaration that, as judgment creditors , they could directly sue Technical Equities ' insurer

and that the subject insurance policies covered their losses. Those plaintiffs petitioned to

coordinate those new lawsuits with the other cases. They also made a Section 170.

peremptory challenge of the judge in question.
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The Court of Appeal held that the challenges were not timely because they were

not filed within twenty days of the original appointment of that judge as the coordination

trial judge, citing Court Rule 1515 (now Rule 3.516). In so doing, the Court concluded:

. .. (T)he authority given to the Judicial Council over coordinated actions is broad

enough to empower the Judicial Council to exclude parties from the right to

exercise a Section 170.6 challenge. Section 404.7 (of the Code of Civil

Procedure) empowers the Council to provide ' by rule the practice and procedure

for coordination of civil actions...

' '

notwithstanding any other provision of

law. . ..

' '

The practical effect of such a grant of powers is to remove any restraints

of statutory consistency on the Judicial Council' s rules. ' (Citation. )" 214

Cal.App.3d at 263

The Court went on to state: "Nor does the exclusion of one category of parties

from the right to exercise a peremptory challenge necessarily violate federal and state

constitutional provisions. Id. at 253. The Court then observed that the Judicial Council

was reasonable in not according an add-on party the right to a peremptory challenge

stating that "(t)he Council could well have concluded that add-on cases were peculiarly

subject to abuse of the peremptory challenge since the coordination trial judge may, as in

this case, have participated in the case for years and the nature and the extent of his

rulings could be well known. This presents an unusual opportnity to challenge for

reasons unrelated to bias or prejudice... Id. at 254.

This last observation by the Industrial Indemnity Court, that a later challenge

period could afford an opportnity to forum shop, is applicable here. In this matter, all of

the parties to the subject challenge have for years participated in these proceedings

including trial phases and motions , and are aware of Judge Komar s many decisions

made herein during those years. The type of forum shopping which is now occurrng in

the form of the instant challenge, as well as the waste of judicial resources and delay in

the proceedings inherent in now bringing on a new coordination judge , are negative

impacts on the proceedings which the application of Rule of Court 3.516 precludes.
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In summary, Rule of Court 3. 516 established by the Judicial Council provides for

a single twenty-day period in which a party may make a peremptory challenge of the

The peremptory challenge is untimely, and has been so for
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III. CONCLUSION

For the foregoing reasons , the Public Water Suppliers submit that the Peremptory

Challenge to the Assigned Judge under discussion must be denied.
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