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  Defendants. 

Judicial Council Coordination 
Proceeding No. 4408 
 
(Santa Clara Case No. 1-05-CV-049053, 
Honorable Jack Komar) 
 
Case No.:  BC 391869 
 
DECLARATION OF MICHAEL D. 
MCLACHLAN IN SUPPORT OF 
MOTION TO DECERTIFY SMALL 
PUMPER CLASS  
 
[filed concurrently with Motion to 
Decertify Small Pumper Class] 
 
Date:   July 9, 2012 
Time:   9:00 a.m. 
Dept.:  316 (Room 1515)  

 
 
  
 
 
 



 

2 

RICHARD WOOD’S NOTICE OF MOTION AND MOTION TO DECERTIFY 
SMALL PUMPER CLASS 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

DECLARATION OF MICHAEL D. MCLACHAN 

I, Michael D. McLachlan, declare: 

1. I am one of the appointed class counsel for the Small Pumper Class, and am 

duly licensed to practice law in California.  I make this declaration of my own personal 

knowledge, except where stated on information and belief, and if called to testify in Court 

on these matters, I could do so competently.   

 2. The initial Class Complaint was filed on June 2, 2008.  The Court certified 

the Small Pumper Class on September 2, 2008.  The Class is defined as currently consists 

of approximately 3,800 parcels.   

 3. On February 9, 2009, Plaintiff filed his initial Motion for Appointment of 

Expert, which included a scope of work attached to the Declaration of Timothy 

Thompson.  I attach as Exhibit 1 a true and correct copy of that Declaration (leaving out 

the resume).    

 4. On April 24, 2009, the Court granted Plaintiff’s motion for a court-

appointed expert, thereby designating Timothy Thompson of Entrix to perform expert 

services relative to the assessment of water use of the Small Pumpers’ class.  I attach as 

Exhibit 2 true and correct copy of the Minute Order of April 24, 2009.      

 5. On April 24, 2009, the Court stayed the order pending determination of the 

issues of overdraft and safe yield, as reflected in the transcript as follows:    

MR. MCLACHLAN:  It is not limited in the fact -- what we are asking is for the 
court to appoint an expert that would come in and testify on the issue of self-help 
for the court.  And, obviously, that issue is one that is only germane largely to the 
small pumpers. . . 
 There is always a particular party that's being represented, and that party -- 
the key thing that crosses those parties and underlies that -- that code is -- that the 
fact that that party does not have the ability to retain its own expert. 
 That is clearly manifested and demonstrated here.  Richard wood can't 
afford it. 
THE COURT:  let me stop you for a minute. 
MR. MCLACHLAN:  Sure. 
THE COURT:  I don't disagree with anything that you have said to this point.  
That is a little different than what we originally talked about in Santa Clara 
County. 



 

3 

RICHARD WOOD’S NOTICE OF MOTION AND MOTION TO DECERTIFY 
SMALL PUMPER CLASS 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

 But beyond that, I need some indications that I thought the request was 
premature until such time as we established that there was, in fact, an overdraft 
based upon the yield and the pumping in various -- total pumping within the 
antelope valley. 
 
        And I can assure you that in the event that it is determined that there is 
overdraft in this case and that there is a contention of prescription against the small 
pumpers, then certainly I would agree with you.  You are entitled to a neutral -- 
and the court would be wanting to hear a neutral expert dealing with those issues. 

* * * 
THE COURT:  Well, I have indicated to Mr. Mclachlan that I am going to grant 
his request and understanding Mr. Fife's concern about it, I'm going to grant it 
nevertheless.  I think there is good cause for it, and I'm going to stay it until the 
issues of overdraft and safe yield have been adjudicated. 
 

I attach as Exhibit 3 a true and correct copy of the relevant portions of the Hearing 

Transcript of April 24, 2009.  

   6. Mr. Thompson has conducted limited preliminary work involving review of 

other expert reports and file materials necessary to familiarize himself with the 

background and technical issues of this case and the adjudicated basin.  Entrix has been 

paid for that work – by order of this Court allocating that to the water supplies in equal 

shares – but has not commenced the substantive work regarding the quantification of the 

class members’ water use.  I attach as Exhibit 4 a true and correct copy of the Court’s 

May 25, 2010 Order.  

 7. In May of 2009, the water suppliers stipulated to the lifting of the stay on 

the court-appointed expert work, and the Court signed this order, which stated that the 

Court-appointed expert would “formulate reliable estimates of the water use of the 

Class.”  I attach as Exhibit 5 a true and correct copy of the Court’s May 6, 2009 Order.  

  8. I attach as Exhibit 6 a true and correct copy of the relevant portions of the 

Hearing Transcript of June 16, 2011, 2009.  

 9. After the June 16, 2009 hearing, at the behest of Mr. Dunn, I redrafted the 

settlement agreement to remove the portions found objectionable by the Court (in part 

removing specific allocation of Class water rights), thereby creating an agreement that 
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mirrored the earlier settlement of the Willis Class.  For reasons that are unclear, the water 

suppliers’ decided not to resolve the Small Pumper Class on similar terms used in the 

Willis case.  The water suppliers have continued to shown no interest of revising and re-

submitting the Wood Class Settlement, leaving the prescription claims hanging over the 

Class members’ proverbial heads.   

 10. The lack of a report from the court-appointed expert has put class counsel 

in a very difficult negotiating position with respect to proper and fair allocation of the 

available water for overlying use.  Settlement discussions with the overlying landowners 

have gone very poorly.  Indeed, in the most recent draft of the proposed judgment, my 

substantive comments were completely removed.  I have been told by counsel for one of 

the overlying landowners that a number of parties believe the Small Pumper class should 

be left out of this judgment.  

 11. On July 13, 2011, the Court issued its Statement of Decision for the Phase 

Three Trial, in which the Court found that the basin has been in a state of overdraft since 

1951.  I attach as Exhibit 7 a true and correct copy of the Statement of Decision.   

 12. On July 12, 2011, I filed a motion to authorize the court-appointed expert 

work (D.E. 4521.), which was heard on August 30, 2011.   The Court took the Motion 

under submission pending further settlement discussions.  I attach as Exhibit 8 a true and 

correct copy of this Order.  No ruling was issued.   

 13. On January 18, 2012, after further settlement discussions and the prospect 

of the Court setting the next phase of trial regarding water rights, I re-filed the motion to 

authorize the court-appointed expert to assess the water use of the Class.  (D.E. 4761.)  

This Motion was heard on February 14, 2012, and continued to March 14, 2012.  (D.E. 

4881.)  The Motion was later continued to April 17, 2012, at which time the Court stated 

that it should be re-noticed for the date of trial setting.  (D.E. 4926)  I attach as Exhibit 9 

a true and correct copy of the relevant portions of the transcript of April 17, 2012 

Hearing.   
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 14. I attach as Exhibit 10 true and correct copy of my May 14, 2008 letter to 

Judge Jack Komar. 

 15. The initial scope of work for the court appointed expert was revised in early 

2010, and submitted to the Court.  That remains the current scope of work.  I attach as 

Exhibit 11 a true and correct copy of that scope of work.  

    

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.  Executed this 13th day of June, 2012, at Los Angeles, 

California. 

 

 //s// Michael D. McLachlan    
 Michael D. McLachlan  
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PROOF OF SERVICE 

 I am employed in the County of Los Angeles, State of California.  I am over the 
age of 18 and am not a party to the within action.  My business address is 10490 Santa 
Monica Boulevard, Los Angeles, California.   

On June 13, 2012, I caused the foregoing document(s) described as DECLARATION 
OF MICHAEL D. MCLACHLAN IN SUPPORT OF MOTION TO DECERTIFY 
SMALL PUMPER CLASS to be served on the parties in this action, as follows: 
 

( X ) (BY ELECTRONIC SERVICE) by posting the document(s) listed above to the 
Santa Clara County Superior Court website: www.scefiling.org regarding the 
Antelope Valley Groundwater matter. 

 
(   ) (BY U.S. MAIL)  I am readily familiar with the firm’s practice of collection and 

processing of documents for mailing.  Under that practice, the above-referenced 
document(s) were placed in sealed envelope(s) addressed to the parties as noted 
above, with postage thereon fully prepaid and deposited such envelope(s) with the 
United States Postal Service on the same date at Los Angeles, California, 
addressed to: 

 
(   ) (BY FEDERAL EXPRESS)  I served a true and correct copy by Federal Express 

or other overnight delivery service, for delivery on the next business day.  Each 
copy was enclosed in an envelope or package designed by the express service 
carrier; deposited in a facility regularly maintained by the express service carrier 
or delivered to a courier or driver authorized to receive documents on its behalf; 
with delivery fees paid or provided for; addressed as shown on the accompanying 
service list. 

 
(   ) (BY FACSIMILE TRANSMISSION)  I am readily familiar with the firm’s 

practice of facsimile transmission of documents.  It is transmitted to the recipient 
on the same day in the ordinary course of business. 

 
(X) (STATE)  I declare under penalty of perjury under the laws of the State of 

California that the above is true and correct. 
 
 

________________//s//__________________ 
      Michael McLachlan 
 

 


