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TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS OF RECORD: 

 PLEASE TAKE NOTICE THAT on January 28, 2014, at 8:30 a.m., Plaintiff 

Richard Wood will present the Court with an ex parte application for an order continuing 

the quantity of return flow issue of the Phase 5 trial to another date.  

 The hearing on this application will occur telephonically through Courtcall. 

 

DATED: January 28, 2014  LAW OFFICES OF MICHAEL D. McLACHLAN 
    LAW OFFICE OF DANIEL M. O’LEARY 

 
 
 
By:______________________________________ 

Michael D. McLachlan 
Attorneys for Plaintiff 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION  

Plaintiff presents this Ex Parte Application to request a continuance of a limited 

portion of the Phase 5 trial:  the question of the quantity of return flows (and any 

testimony offered by District 40’s expert Dennis Williams relative to his modeling work). 

District 40 has failed to comply with expert disclosure requirements, the Phase 5 

Case Management Order relative to expert witness issues, and one of its expert, Dennis 

Williams, has failed to produce the most essential portions of the work-product he 

generated in forming the opinions he plans to offer at the Phase 5 trial.  Specifically, Dr. 

Williams conducted modelling work, but has not produced the model, its input files, 

output data and related work-product, and apparently some materials obtained from Dr. 

Williams has not submitted to a meaningful deposition, and all parties have been 

deprived of the right to effectively cross-examine him at trial.   

For this reason, the quantification portion of the return flow phase of trial should 

be continued to a later date sufficient to allow the production of the material in question, 

the analysis of those materials by qualified expert(s), and the subsequent completion of 

Dr. Williams’ deposition.  If the motion to continue the trial on this issue is not granted, 

then fundamental fairness and the basic rules of discovery require that Dr. Williams’ 

testimony be excluded in its entirety.  (See Motion in Limine for Order Excluding 

Evidence of Modeling by Dennis Williams [filed January 24, 2014, Docket No. 8086].) 

II. RELEVANT FACTS   

On November 18, 2013, counsel for the public water suppliers designated Dennis 

Williams, P.E., as an expert witness in the Phase V trial in this matter.  With that 

designation, the water suppliers provided no expert reports.1  The Declaration of Jeffrey 

V. Dunn in support of the PWS’s expert designation stated the scope of Dr. Williams’ 

                                                           

1 “The expert witness designation shall include a copy of any discoverable reports 
currently with his or her designation.”  (McLachlan Decl., Ex. 1 (Case Management 
Order For Phase 5 and 6 Trials), ¶ 5.) 
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testimony would be as follows:  “Dr. Williams may be called to offer testimony 

concerning return flows, and the characteristic, structure, hydrologic conditions of the 

groundwater underlying the Basin.” (McLachlan Decl. Ex. 2, (Declaration of Jeffrey V. 

Dunn attached to Public Water Suppliers’ Notice of Designation of Expert Witnesses), ¶ 

7.)  The designation of Dr. Williams contains no indication that he would produce 

evidence on modeling of the Basin, or any groundwater modeling at all. (McLachlan 

Decl., Exhibit 2, at ¶ 7.)   

Dr. Williams was deposed on January 16, 2014, and testified that his opinions with 

respect to Phase V are based entirely on modeling work he had conducted over the past 

year and one half. (McLachlan Decl., at ¶ 5, Ex. 3.)  This model was obtained by D40 in 

2012 from the United States Geological Survey (“USGS”).  (McLachlan Decl., at ¶ 5.)  

According to Dr. Williams, after obtaining the model from USGS in 2012, his office and 

that of Mr. Scalmanini and his staff made substantial changes to the model in order to 

make it conform to the Phase III Summary Expert Report.  (Ibid.)  However, prior to or at 

the time of his deposition, Dr. Williams did not produce the model, its input files, the 

output data and related work-product, and apparently, the material received from 

Luhdorff & Scalmanini.  (Ibid.)   

Notwithstanding sustained attempts to obtain all of these materials over the past 

two weeks, none of them have been produced to date.  (McLachlan Decl. ¶¶ 6-7, Ex. 4.)   

III. ARGUMENT 

One of the principal purposes of civil discovery is to do away with the “sporting 

theory of litigation - namely, surprise at trial.” (Chronicle Pub. Ca. v. Superior Court 

(1960) 54 Cal.2d 548, 561.) The purpose is accomplished by giving “greater assistance to 

the parties in ascertaining the truth and in checking and preventing perjury….” 

(Greyhound Corp. v. Superior Court (1961) 56 Cal.2d 355, 376.)  In other words, pretrial 

discovery is designed to take the “game” out of pretrial preparation. (Ibid.)  

A request for a trial continuance may properly made on an ex parte basis.  

(California Rules of Court, 3.1332(b).)   A request for a continuance of the trial date must 
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be supported by an affirmative showing of good cause.  (C.R.C. 3.1332(c).  Where such 

showing is made, a request for a continuance should be granted.  (See, e.g., Estate of 

Meeker (1993) 13 Cal. App. 4th 1099, 1105.)  In determining whether good cause exists, 

a trial court may consider: (1) the proximity of the trial date; (2) whether there was any 

previous continuance, extension of time, or delay of trial due to any party; (3) the length 

of the continuance requested; (4) the availability of alternative means to address the 

problem that gave rise to the motion or application for a continuance; (5) the prejudice 

that parties or witnesses will suffer as a result of the continuance; (6) if the case is 

entitled to a preferential trial setting, the reasons for that status and whether the need for a 

continuance outweighs the need to avoid delay; (7) the court’s calendar and the impact of 

granting a continuance on other pending trials; (8) whether trial counsel is engaged in 

another trial; (9) whether all parties have stipulated to a continuance; (10) whether the 

interests of justice are best served by a continuance, by the trial of the matter, or by 

imposing conditions on the continuance; and (11) any other fact or circumstance relevant 

to the fair determination of the motion or application.  (CRC 3.1332(d)(1)-(11).)   

 On the facts set forth above, there is no need for an exhaustive analysis of all of 

these factors.   It would be fundamentally unfair to permit the modelling work in question 

to be presented at trial without the opposing parties having had all of the materials 

underlying those opinions, as well as the opportunity to consult with appropriate experts, 

to complete the Williams deposition, and to present such responsive expert testimony as 

may be necessary.  For this reason, the question of return flow quantification should be 

carved out of the current Phase 5 trial and continued to a future date to be determined.   

 

DATED: January 28, 2014  LAW OFFICES OF MICHAEL D. McLACHLAN 
    LAW OFFICE OF DANIEL M. O’LEARY 

 
 

By:______________________________________ 
Michael D. McLachlan 
Attorneys for Plaintiff 
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DECLARATION OF MICHAEL D. McLACHLAN 

I, Michael D. McLachlan, declare: 

1. I am one of the appointed class counsel for the Small Pumper Class, and am 

duly licensed to practice law in California.  I make this declaration of my own personal 

knowledge, except where stated on information and belief, and if called to testify in Court 

on these matters, I could do so competently.   

2.  Attached as Exhibit 1 is a true and correct copy of the Case Management 

Order For Phase 5 and 6 Trials. 

3.  Attached as Exhibit 2 is a true and correct copy of the public water 

supplier expert designation of November 18, 2013.   With that designation, the water 

suppliers provided no expert reports.   

4. I noticed Dr. Williams’ deposition for January 16, 2014.  Attached as 

Exhibit 3 is a true and correct copy of that deposition notice, which essentially requested 

his entire expert file.   

5. At deposition (which was not concluded), Dr. Williams testified that his 

opinions with respect to Phase V are based entirely on modeling work he had conducted 

over the past year and one half.   This model was obtained by D40 in 2012 from the 

United States Geological Survey (“USGS”).  According to Dr. Williams, after obtaining 

the model from USGS in 2012, his office and that of Mr. Scalmanini and his staff made 

substantial changes to the model in order to make it conform to the Phase III Summary 

Expert Report.  However, prior to or at the time of his deposition, Dr. Williams did not 

produce the model, its input files, the output data and related work-product, and 

apparently, the material received from Luhdorff & Scalmanini.   

6. During the deposition, there was substantial meeting and conferring among 

counsel about this issue.   Starting on January 21, 2014, I continued the meet and confer 

process in person.  That series of correspondence is attached collectively hereto as 

Exhibit 4.   
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7. Notwithstanding sustained attempts to obtain all of these materials over the 

past two weeks, none of them have been produced to date.   I have agreed to abide by 

certain restrictions over the use of the original USGS input files, but still have not 

received the remaining portions of Dr. Williams’ file or the his model. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.  Executed this 28th day of January, 2014, at Los Angeles, 

California. 

 

 __________________________________ 
Michael D. McLachlan 
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Attorneys for Plaintiff Richard Wood and the Class  
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:   

 PLEASE TAKE NOTICE that on January 16, 2014 at 10:00 a.m., Plaintiff 

Richard Wood will take the oral deposition of Dennis Williams at Veritext, 707 Wilshire 

Boulevard, Suite 3500, Los Angeles California, 90017.   

PLEASE TAKE NOTICE that the deposition will be recorded stenographically 

and on videotape.  The recording may include the use of realtime, or similar method, 

allowing for the instant visual display of the testimony.   

PLEASE TAKE FURTHER NOTICE that Plaintiff demands the production of the 

following documents prior to or at the start of the deposition, to be produced in legible 

paper format or as electronic files, in the manner in which they are kept in the usual 

course of business: 

DEFINITIONS 

“BASIN” shall be defined as on and below the ground surface within the 

jurisdictional area defined by the court in this matter by order dated March 16, 2007. 

“DOCUMENT” shall be defined as and have the same broad meaning as it has in 

California Evidence Code section 250 and Code of Civil Procedure section 2031.010 et 

seq., and includes documents, papers, books, accounts, letters, records, photographs, 

objects, and all other tangible things.  It includes all forms of written communication. It 

specifically includes all originals, copies, duplicates, drafts, or other recordings of any 

written, graphic or otherwise, recorded matter, however produced or reproduced, whether 

inscribed by hand or by mechanical, electronic, microfilm, photographic, phonic, or by 

any other means.  It includes abstracts; address books; advertisements; affidavits or 

statements; agreements; analyses of any kind; appointment books; architectural 

blueprints; balance sheets; bids; billings; books or records of account; purchase orders; 

work papers; brochures; bulletins; calendars; charts; checks and canceled checks; 

computer cards; runs and printouts; contracts; correspondence; data processing input and 

output; data sheets; desk calendars; diagrams; diaries; directories; discs; drawings; 

estimates; expense account records; experts’ reports and/or studies; financial statements 
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or calculations; graphs; house publications; income statements;  inspection records, 

sheets and reports; interoffice and intra-office communications; invoices; job descriptions 

or assignments; journals; letters; licenses; lists; manuals; maps; memoranda; minutes or 

records of any kind; notations; notes; notebooks; opinions; permits; photographs; 

pictures; plans; projections: promotional materials; press releases or clippings; 

publications; punch cards; procedures; questionnaires and answers to them; quotations; 

records and recordings of any kind; renderings: reports of any kind; rework instructions, 

orders, and procedures; routing slips; schedules; sound recordings; specifications; 

statistical analyses; stenographers’ notebooks; studies of any kind, analyses, forecasts, 

and evaluations; subcontracts; summaries; surveys; tables, indices, and lists; tabulations; 

tallies; tapes; telegrams; cables; telephone messages, telephone logs, and telephone 

billings and statements; teletype and telex messages; trade letters; transcripts, minutes, 

reports, and recordings of telephone or other conversations, interviews, conferences, 

committee meetings, or other meetings; undertakings; video tapes; vouchers; and 

working drawings, papers, and files. 

“YOU” or “YOUR” shall mean the deponent to whom the requests for production 

of documents is propounded, and shall also include all representatives and agents of the 

deponent. 

“DISTRICT NO. 40” shall mean Los Angeles County Waterworks District No. 40 

and shall include all representatives and agents of Los Angeles County Waterworks 

District No. 40, predecessors or successors in interest, and all other persons, individuals, 

and/or entities acting or purporting to act on behalf of respondent to this notice. 

 

REQUESTS FOR PRODUCTION 

All documents produced by DISTRICT NO. 40 pursuant to a verified response to 

the Discovery Order for Phase 4 Trial issued by the Honorable Jack Komar dated 

December 12, 2012, and posted to the Santa Clara Superior Court website for the 

Antelope Valley Groundwater Adjudication, are excluded from this request. 
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Request for Production Number 1. 

Produce any and all DOCUMENTS sent by YOU to DISTRICT NO. 40 related to 

your retention as an expert witness for the subject matter of Phase V of this matter—

specifically, claimed rights to return flows from imported water and the amount or 

percentage of return flows that augment the Basin due to the imported water. 

Request for Production Number 2. 

Produce any and all DOCUMENTS sent by DISTRICT NO. 40 to YOU related to 

your retention as an expert witness for the subject matter of Phase V of this matter—

specifically, claimed rights to return flows from imported water and the amount or 

percentage of return flows that augment the Basin due to the imported water. 

Request for Production Number 3. 

Produce YOUR entire file and all correspondence related to YOUR proposed 

testimony as an expert in the Phase 5 trial in this matter. 

Request for Production Number 4. 

Produce all reports, conclusions, opinions, and drafts of the same prepared by 

YOU or others under YOUR direction pertaining to YOUR proposed testimony as an 

expert in the Phase 5 trial. 

Request for Production Number 5. 

Produce YOUR current curricula vitae. 

Request for Production Number 6. 

Produce all DOCUMENTS authored and/or received by YOU regarding the 

amount of municipal stormwater and wastewater that reaches the Basin’s groundwater as 

return flows. 

Request for Production Number 7. 

Produce all DOCUMENTS reviewed by YOU in forming your opinion regarding 

the amount of municipal stormwater and wastewater that reaches the Basin’s 

groundwater as return flows. 
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Request for Production Number 8. 

Produce all DOCUMENTS authored and/or received by YOU regarding the 

amount of applied State Water Project Water that reaches the Basin’s groundwater as 

return flows. 

Request for Production Number 9. 

Produce all DOCUMENTS reviewed by YOU in forming your opinion regarding 

the amount of applied State Water Project Water that reaches the Basin’s groundwater as 

return flows. 

Request for Production Number 10. 

Produce all DOCUMENTS supporting DISTRICT NO. 40’s claimed right to use 

return flows from State Water Project Water. 

Request for Production Number 11. 

Produce all DOCUMENTS authored and/or received by YOU regarding the 

amount of water applied to agriculture in the Basin that reaches the Basin’s groundwater 

as return flows. 

Request for Production Number 12. 

Produce all DOCUMENTS reviewed by YOU in forming your opinion regarding 

the amount of water applied to agriculture in the Basin that reaches the Basin’s 

groundwater as return flows. 

Expert witness fees will be tendered at the time of the commencement of the 

deposition pursuant to California Code of Civil Procedure section 2034.430, et seq. 

 

 

DATED: January 2, 2014  LAW OFFICES OF MICHAEL D. McLACHLAN 
    LAW OFFICE OF DANIEL M. O’LEARY 

 
 
 
By:        

 Michael D. McLachlan 
 Attorneys for Plaintiff 
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Mike McLachlan

From: Jeffrey Dunn <jeffrey.dunn@BBKLAW.COM>
Sent: Wednesday, January 22, 2014 3:58 PM
To: Robert Kuhs (rgkuhs@kuhsparkerlaw.com); Mike McLachlan; Michael T Fife 

(mfife@bhfs.com) (mfife@bhfs.com); Wes Miliband (wmiliband@awattorneys.com) 
(wmiliband@awattorneys.com); lmcelhaney@bmblawoffic.com

Cc: Wellen, Warren
Subject: AV Adjudication Proceedings - USGS MODFLOW files

Counsel, 
 
As we discussed during the deposition last Thursday, District No. 40 has been working on making computer USGS 
MODFLOW files available.  
You can contact me via email to make arrangements to obtain a copy of all of the USGS Modflow model files inputted by 
Dr. Williams.  You will need to make an agreement that the produced files cannot be modified, changed or altered. 
 
Jeff. 
 
Jeffrey V. Dunn, Esq. 
Best Best & Krieger LLP 
18101 Von Karman Avenue, Suite 1000 | Irvine, CA  92612 
Direct: (949) 263-2616 | Cell: (714) 926-5491| jeffrey.dunn@bbklaw.com 
 
 

 
 
IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we inform you 
that any U.S. tax advice contained in this communication (or in any attachment) is not intended or written to be 
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) 
promoting, marketing or recommending to another party any transaction or matter addressed in this 
communication (or in any attachment).  
 
This email and any files or attachments transmitted with it may contain privileged or otherwise confidential 
information. If you are not the intended recipient, or believe that you may have received this communication in 
error, please advise the sender via reply email and immediately delete the email you received.  
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Mike McLachlan

From: Mike McLachlan
Sent: Saturday, January 25, 2014 7:48 AM
To: 'Jeffrey Dunn'; Robert Kuhs (rgkuhs@kuhsparkerlaw.com); Michael T Fife (mfife@bhfs.com) 

(mfife@bhfs.com); Wes Miliband (wmiliband@awattorneys.com) 
(wmiliband@awattorneys.com); lmcelhaney@bmblawoffic.com

Cc: Wellen, Warren; Richard Zimmer; Sloan, William M.; Dan Oleary
Subject: RE: AV Adjudication Proceedings - USGS MODFLOW files

Jeff,  
 
I am in receipt your letter of late yesterday afternoon, which I find to be quite disingenuous and 
unproductive.   
 
Dr. Williams in fact produced a single notebook that any of us could take with us, and claims to have 
put most but not all of the remaining printed materials in the two boxes onto a disc  -- a disc which he 
admitted did not contain the core of his work-product on this case.  All I said on Thursday is that I 
would look at the disc to find out if the small packet of  L&S materials Lee had copied were found on 
the disc.  The witness was unclear as to what all he received from L & S, and it is quite clear this 
document cannot be all that consisted of the work that firm did with regard to the revised 
pumping.  The larger problem is that Dr. Williams could not give a clear answer to that question – one 
that you have now had over a week to answer but have not. 
                
The statement that “the digital model input and output files are available and have been available since 
Wednesday” is both wrong, and not terribly helpful.  All of us on the opposite side of the table made it 
clear that we wanted the witness’ complete file, including all of the model files and the rest.  It is not 
opposing counsels job to come get it; it is your job to produce them (in this case at some point prior to 
the deposition per the CMO, and then again at the deposition).  Further, you did not offer to make the 
output files available until Thursday, and have yet to produce those materials in any forum.  Finally, in 
the deposition you indicated that we would have to sign some sort of agreement whereby we would 
agree not to ‘modify the input files.’  Are you now waiving that agreement?  If not, then were you 
planning on producing the files prior to giving us the agreement? 
 
As to the rough transcript for Dr. Williams, I have been trying to get a copy of it from Veritext since 
Thursday, and they have to this point not provided it.   
 
If you are going to insist on presenting the model at trial, we are going insist on full and fair 
opportunity at discovery and cross-examination.  The suggestion that Dr. Williams submitted to a 
meaningful deposition is simply wrong, for numerous reasons generally discussed before.  I think this 
is a case where it may be helpful to produce his lead modeler for deposition after we have had time to 
assess the materials.  
 
At the Court’s next convenience, I am going to make an ex parte application to continue the trial, at 
least as to return flows, and to seek advice from the Judge on the underlying discovery issues 
here.  Meanwhile, if you want to produce the balance of Dr. Williams’ files, you may send them to my 
office. 
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Mike McLachlan 
Law Offices of Michael D. McLachlan, APC 

10490 Santa Monica Boulevard 
Los Angeles, CA 90025 
Office:  310-954-8270  

Fax:  310-954-8271 
 
 
 
 
From: Jeffrey Dunn [mailto:jeffrey.dunn@BBKLAW.COM]  
Sent: Wednesday, January 22, 2014 3:58 PM 
To: Robert Kuhs (rgkuhs@kuhsparkerlaw.com); Mike McLachlan; Michael T Fife (mfife@bhfs.com) (mfife@bhfs.com); 
Wes Miliband (wmiliband@awattorneys.com) (wmiliband@awattorneys.com); lmcelhaney@bmblawoffic.com 
Cc: Wellen, Warren 
Subject: AV Adjudication Proceedings - USGS MODFLOW files 
 
Counsel, 
 
As we discussed during the deposition last Thursday, District No. 40 has been working on making computer USGS 
MODFLOW files available.  
You can contact me via email to make arrangements to obtain a copy of all of the USGS Modflow model files inputted by 
Dr. Williams.  You will need to make an agreement that the produced files cannot be modified, changed or altered. 
 
Jeff. 
 
Jeffrey V. Dunn, Esq. 
Best Best & Krieger LLP 
18101 Von Karman Avenue, Suite 1000 | Irvine, CA  92612 
Direct: (949) 263-2616 | Cell: (714) 926-5491| jeffrey.dunn@bbklaw.com 
 
 

 
 
IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we inform you 
that any U.S. tax advice contained in this communication (or in any attachment) is not intended or written to be 
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) 
promoting, marketing or recommending to another party any transaction or matter addressed in this 
communication (or in any attachment).  
 
This email and any files or attachments transmitted with it may contain privileged or otherwise confidential 
information. If you are not the intended recipient, or believe that you may have received this communication in 
error, please advise the sender via reply email and immediately delete the email you received.  
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