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1 MEMORANDUM OF POINTS AND AUTHORITIES
2
3 The Public Water Suppliers respectfully submit this supplemental memorandum of
4 | points and authorities in support of their motion to transfer and to consolidate for all
5 purposes.
6
7 I. OVERVIEW
8 At the hearing on the Public Water Suppliers’ motion to transfer and to
9 | consolidate for all purposes held on August 17, 2009, the Court expressed its desire to
10 | consider additional briefing and evidence before ruling on the motion. The Public Water
§ % 11 Suppliers hereby submit that additional material by way of this supplemental
g % 12 | memorandum of points and authorities, the attached declaration of Whitney G.
g g 13 | McDonald, with exhibits, and the concurrently filed request for judicial notice.
é % 14 Exhibit “A” is a matrix listing all complaints and cross-complaints filed in these
g § 15 | coordinated actions, as well as the parties to those complaints and cross-complaints. All
% g“: 16 | ofthe actions listed in Exhibit “A” are proposed for consolidation by way of this motion.
C,:ié 17 | Exhibit “B” is a chart depicting the causes of action asserted by and against the parties.
=% 18 | As Exhibit “B” provides, these coordinated actions involve common issues of law and
19 | fact, namely the inter-se determination of correlative rights within a single aquifer, and
20 | are therefore appropriate for consolidation. As also briefed in the Public Water
21 Suppliers’ moving papers, complete consolidation is warranted pursuant to Code of Civil
22 | Procedure section 1048 and Committee for Responsible Planning v. City of Indian
23 Wells (1990) 225 Cal.App.3d 191 (“Indian Wells”), despite the lack of identical parties
24 | to cach respective complaint and cross-complaint.
25 Exhibit “C” is a chart depicting the Public Water Suppliers’ suggested alignment
26 | of parties if consolidation is granted. The chart is largely self-explanatory and is intended
27 | to aid the Court and the parties on a going-forward basis in managing this complex
28 | litigation. Some will suggest different alignments, but it remains important to keep in
3.
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mind that an inter-se adjudication of groundwater rights necessarily means opposing
parties will make similar claims for declaratory relief, prescription, and imposition of

some form of physical solution.

II. ALL COMPLAINTS AND CROSS-COMPLAINTS LISTED IN EXHIBIT “A”
SHOULD BE TRANSFERRED AND CONSOLIDATED FOR ALL PURPOSES
DESPITE ANY DIFFERENCE IN THE PARTIES TO EACH INDIVIDUAL
PLEADING
Exhibit “A” is a matrix depicting all complaints and cross-complaints included in

these coordinated proceedings. Declaration of Whitney G. McDonald (“McDonald

Decl.”), 93. Interlineations represent dismissal of those parties. McDonald Decl., 4.

All of the listed complaints and cross-complaints are also attached to the concurrently

filed request for judicial notice. Through this motion, the Public Water Suppliers request

that all of the complaints and cross-complaints listed in Exhibit “A” be transferred to the

Los Angeles County Superior Court, to the extent not previously done, and consolidated

for all purposes under Santa Clara Case No. 1-05-CV-049053, the case number assigned

to the Public Water Suppliers’ cross-complaint.

Complete consolidation, such that one judgment may be entered for all actions, is
appropriate here even though the parties to each individual complaint and cross-
complaint are not identical. The Court of Appeal for the Fourth District found complete
consolidation appropriate under similar circumstances. In Indian Wells, supra, 225
Cal.App.3d 191, five actions were brought under Code of Civil Procedure sections 860,
et seq., to invalidate two redevelopment projects approved by the City of Indian Wells.
The parties and the causes of action to each complaint were different. The City of Palm
Desert, the City of Palm Springs, Coachella Valley Recreation and Park District,
Coachella Valley Mosquito Abatement District, and the Committee for Responsible
Planning each filed their own actions and only certain of those parties answered certain
actions. Id. at p. 193. Additional parties, including the County of Riverside, several

4-
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individual owners of property within one project area, and a real estate developer,
answered the action filed by the City of Palm Springs. Id. at p. 194. Despite the
variation in parties to each action, the Court of Appeal held that complete consolidation
was appropriate in order to allow one judgment to be entered, because the invalidating
proceedings were in rem pursuant to Code of Civil Procedure section 860, and because
“the various parties’ contentions are not independent, but all relate to the same
fundamental issue: the validity of Indian Wells’ actions.” Id. at pp. 197, 198.

The same reasoning applies here. As discussed more fully in the Public Water
Suppliers’ moving papers, all of the actions to these coordinated proceedings involve the
same fundamental issue, namely the determination of correlative rights to groundwater in
a single aquifer. That the parties to each individual complaint or cross-complaint are not
totally identical does not undermine the importance of entering a single judgment to
address this fundamental issue. All of the complaints and cross-complaints listed in

Exhibit “A” should be consolidated for all purposes.

I1I.  AS DEMONSTRATED BY THE CHART ATTACHED HERETO AS EXHIBIT
“B,” THE CAUSES OF ACTION ASSERTED IN THESE COORDINATED
COMPLAINTS AND CROSS-COMPLAINTS SHARE COMMON ISSUES OF
LAW AND FACT AND ARE APPROPRIATE FOR COMPLETE
CONSOLIDATION
Exhibit “B” to the Declaration of Whitney G. McDonald represents a chart listing

all causes of action asserted in the complaints and cross-complaints listed in Exhibit “A”

and the parties to those causes of action. McDonald Decl., §5. As Exhibit “B” depicts,

this is an inter-se adjudication of rights to groundwater in the Basin. The parties nearly
universally seek a determination of priority of water rights and a physical solution within,
what the Court has determined to be, a single aquifer. Consolidation for all purposes is
therefore appropriate as the complaints and cross-complaints share these common issues

of law and fact.

5.
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Indian Wells is also instructive here. In addition to involving different parties,
each complaint deemed consolidated for all purposes asserted differing causes of action
and involved two different redevelopment projects. Indian Wells, supra, 225 Cal.App.3d
at pp. 193-194. For instance, the action filed by the City of Palm Desert challenged one
project on the grounds that it violated CEQA, that it violated state redevelopment laws,
and that Indian Wells failed to follow required procedures. Id. at p. 193. The Committee
for Responsible Planning, on the other hand, challenged a different project on the
grounds of inconsistency with Indian Wells’ general plan, inadequate notice, CEQA
violations, and violations of state redevelopment laws. Id. at p. 194. The Coachella
Valley Recreation and Park District and Coachella Valley Mosquito Abatement District
actions alleged that the land within both projects was not a blighted urban area and the
projects would result in illegal diversion of tax revenues. Id. Again, because these
complaints involved the same fundamental issue, namely the validity of Indian Wells’
actions, the Court of Appeal found consolidation for all purposes appropriate regardless
of the difference in the causes of action. Id. at p. 198. Complete consolidation is

likewise appropriate here.

IV. THE PROPOSED ALIGNMENT OF PARTIES CHART ATTACHED HERETO
AS EXHIBIT “C” REPRESENTS THE PUBLIC WATER SUPPLIERS’ BEST
EFFORT TO CHARACTERIZE THE VARIOUS PARTIES’ ROLES ON A
GOING FORWARD BASIS, POST-CONSOLIDATION
Pursuant to the Court’s request, the Public Water Suppliers have attached, as

Exhibit “C,” a chart depicting a proposed alignment of parties if consolidation were to

occur. McDonald Decl., 6. Arrows represent claims asserted by and against members

of each respective group. This chart assumes that certain complaints are superceded (e.g.

the original complaints filed by Los Angeles County Waterworks District No. 40, the

City of Palmdale’s cross-complaint filed in the Los Angeles County and Kern County

Superior Courts, etc.). It also is not intended to be an exact or detailed depiction of each
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claim against each party. Instead, Exhibit “C” is intended to aid the Court and the parties

in determining what these actions would look like on a going-forward basis if

consolidation were granted.

V. CONCLUSION

For these reasons and for those presented in the moving papers, the Court should

accordingly order a transfer to the Los Angeles County Superior Court and a complete

consolidation of all cases previously coordinated.

Dated: September &, 2009
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DECLARATION OF WHITNEY G. MCDONALD

I, Whitney G. McDonald, hereby declare:

1. I am an attorney at law duly licensed to practice law before all of the courts
of the State of California, and am associated with Richards, Watson & Gershon, a
Professional Corporation. I am one of the attorneys responsible for representing cross-
complainant, defendant, and cross-defendant City of Palmdale in these proceedings, and
make this declaration on personal knowledge. If called as a witness, I could and would
testify competently to the matters set forth herein.

2. I have personally reviewed all of the complaints and cross-complaints
included in these coordinated proceedings known as the Antelope Valley Groundwater
Cases, Judicial Council Coordination Proceeding No. 4408.

3. Attached hereto as Exhibit “A,” and Attachment 1 thereto, is a matrix
listing all of the complaints and cross-complaints, to which I am aware, included in these
coordinated proceedings, the parties thereto, their filing dates, and the case numbers
under which they were filed.

4. I have also personally reviewed each request for dismissal filed under
Judicial Council Coordination Proceeding No. 4408. Parties dismissed pursuant to these
requests for dismissal are interlineated in Exhibit “A.”

5. Attached hereto as Exhibit “B” is a chart depicting the causes of action
asserted by and against the parties to the actions coordinated under Judicial Council
Coordination Proceeding No. 4408 and listed in Exhibit “A.”

6. Attached hereto as Exhibit “C” is a chart, along with its Exhibits 1-4,
depicting a proposed alignment of parties to be used in the continued litigation of these
cases if consolidation is granted.

7. I posted Exhibit “A” in the form it now appears on the Court’s website on
August 25, 2009. I have received no suggested changes or clarifications to Exhibit “A”

from any parties or their attorneys of record.

9.
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8. Pursuant to the Court’s order, I posted a version of Exhibit “C” and its
Exhibits 1-4 on the Court’s website on August 25, 2009, along with a meet and confer
letter to all parties and attorneys of record requesting comments regarding Exhibit “C”
and its exhibits.

9. Counsel for AGWA posted two letter in response. The first letter posted on
August 27, 2009, stated that landowner parties intended to post a comment to the meet
and confer letter. The second letter, posted on September 4, 2009, on behalf of AGWA,
Service Rock Products Corporation, Sheep Creek Water Company, the Antelope Valley
United Mutual Group, U.S. Borax, Inc., Bolthouse Properties, Inc., Wm. Bolthouse
Farms, Inc., Diamond Farming Company, Crystal Organic Farms, Grimmway
Enterprises, Inc., and Lapis Land Company, LLC, included several objections to the meet
and confer materials and to the motion to transfer and consolidate generally. That second
letter attached a chart “demonstrating how all parties can be made party to a common
pleading” and suggested that the Public Water Suppliers “complete the process of
certifying a defendant class,” name the classes as cross-defendants, or dismiss our cross-
complaint.

10.  Inresponse to the posting of Exhibit “C,” counsel for the Wood class
indicated that neither class had sued other public entities. That observation, however, is
incorrect in as much as both classes have sued the Mojave Public Utility District, which
1s not a Public Water Supplier.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed this 8th day of September, 2009.

Wilite G. conald
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